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The Preface. 


D2 Mid5t the Readers of theſe 
Diſcourſes ; ſome wot yet 
| W unfſroend'y may ache por- 
DAS probepr, Quorſum hee, 
44; vr Quorfam fic : why 
" haveweatrattaeandd;- 


 ſrourſe leyald; or why in Enylifh end wot 
foo in the La:y languoge f Fowhon, yes, 


alſo to #thers, perhaps leſſe inquiſiteve, it 
will be, ac 1 thinke, 4 thing,not us frafong 
fo boure ſome reafon rendred, why that 
my head and hands ts tha works / ray i 
ſow theſe of our profejſiow ; wi 'y alſo in 
nelſh rather than in the lavguage whorery 
our Volumes of Law are for the moſt =_ 
and well-nigh wholly written, | 
F ft, for the matter, viz. my thus rom- 
m ning or making a raft upon a legal 
theme, - 
/ have long and ftreng ly condined that 
q] Z the 
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the more Nobles jG enthemen and #thers; ſhall 
be acquainted with the Lay of the Land,and 


the juſtneſſe, equity , prudence and provi- 
dence thereaf, the morethey will love it and 
affefF 11, lgno:1 nulla cupido, the want 


of knowledge of it cauſeth the leanneſſe of 


love tout, | berefore tobring Nobles and 
Gentlemen into acquaintance with the Law, 
8 4 meane as well 6 advance it in their eftt. 
mation, as to adyantage them by tt. | 
I have long thought that we who are the 
Prof-ſſors of our Law have brenmore wan- 
ting tout than ts theirs, the Croilians and 
C anonſts, who have written Ve 'y many Vo- 
lumes:Spartam quam nactus es,bane ex- 
orna, hath been. fatd of old, and ſhould be 


aſa ed anew, 


Ine w—_ than others before Ws of our 


owne prof” (ſion have we alſo bern as | thi k; 
yer as of old. Bruton, Glanvill, Bracton 9 
be/ides not printed , Fleta and Ingham, did 
lead the way; fo (ince Maſter Littleton, 
and more lately Sir Germin Perkins, Futz- 
herbert, Stanford, Crompton, Lambert, 
Kirchin, Sir Henry Finch, Dalton, have 
Þ-- froden 
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troden this path. ſv as it cannot betaxed with 
asvelty or ſmeularity, | mention wot re ts- 
ters or reporters of Tudgements and reſolutt- 
ons, nor meere abrtdgers., nor Authors of 
"Books of Entries, expreſſing formes of De- 
clarations and *Pleadings, Ee; becauſe 
theſe have troden another , though for the 
StuJents and profeſſors of, the Law, a very 
profiiable path, 7 | 

+ he tax and merepation of our late lear- " i , 
ned and judicious Soveraigne upon us the wa hr ng 


hs Pref.ice to 


Profeſſors of the Englifh Lav, as being to his Booke 2- 


5 gainſt Tobac- 


wholly m effef# aduitied to our owne pre- ©. 


pate gatne and advantage, with neglett of 
the publik-, bad ſome ſtrong operation upIn 
me, bowſoever upon others, ſetting for di- 
vers yeares paſt my pen on worke, ſpecially 
in Summer Vacations upen divers particu- 
lar ſubjeFs , whereof this is one and the 
firſs borne, 

To this 1 may adde the Crownes expe- «, 
tHation of ſomewhat legall ta bee publiſhed 
and ſet forth from time to time, as appeares 
by the ſpeciall Patents ſucceſſvely granted, 
and renewed for the ſole printing of books of 

T3 LAW. 
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Law, There is one ſuch in force at this pre- 
ſent, and another long hath been in remam- 
der and expeBancie to take effe# upon the 
expiration thereof, - 

6. And now to adjoyne Sic tohwc, viz, the 
reaſon of my Engliſh wrerung tethat fm 
writing upon a law theme. Firſt recerye the 
ſaid late Kings judgment touching both | ex- 

March 1609. preſſed in one of bi ſpeeches printed, [hus, 
I uiſþ,{aith be, theLaw wiitten in our vul- 
gar language ;Fornow it is tn anols mixt 


Note. Lawyers whereaq every ſub jcfF ought to un." 
derftand the Law under which he lives, choc, 
| : Soo Andrew Horne, one ſometime 


of Juſtice, of guer profeſſon agreeth with the ſaid late 
King , ſaying, Abuſto eſt que | +5 leges 0+ 
veſque lour ench« ſons, ne ſojent ſexus 
& conns del touts': /t zr an abuſe, ſatth 
be, that the lawes with thetr grounds be not 
kroenc by all. Ergo, lo bee tua 10Ry te UN 

dc1ſtood by all, 
3, . Moreplainly endfally oth that our bath 
well [rand and with deſcended S*. Ger- 
man, fing un conſort with our ſaid late ſct- 


entiout 


and corrupt lang wage , onely rnderftees by 
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 entzonz King, For he forſt brings m the Do- Lib.r, ap. 14, 


Hor of Dromity, ſaying, that bence-forth 
he will take more paine than before he had 
done, to know the Lawesof England ; for 
that knowledge wv Multum neccſſaria & 
clcricis & laicis, imo omnibus in hoc 

no commorantibus, ctiam in foro 
conſcientix, And this being in his firff 
beoke written in Latine : After writing bis 


ſecond hooke m Engliſh, be expreſſeth that 


he ſo did for this reaſon, viz.. To the end that 
it might be underſtood by all. 
hich of us bath not beard it objeBed, 
that we the profeſſors of the Law ſeek to hide 
and fecreat the knowledge thereof under this 
dark and diftaſted language wherein the [aw 
ts for the moſt part written, net that I hold 
11 any juſt excuſe for the neſctence er negle 
ence of any , that our books. are not in 
iſh, Smce, firſt ,it were eafte for any dilt- 
gent and untel{igent man', ſpecially if ac- 
uginted with th: right French language, to 
underſtand our broken or brackiſh French in . 
a few dayes Secondly there be both ſtatutes 
md ſome other law-books in Engliſh, which 
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are negleFed by the moſt, Thirdly, though | 
46.4.3«:15, Care hath beene tn Parliament in Edward 
the third his time , that Lawyers ſhould 
plead , that is , argue and debate cauſes in 
Engliſh, which was often defired by the No- 
bles and Commons, gill at laſt aſſented and 


| o $23. Phil 6 enatted ; and in ucen Marics time care was 


Ir.'cap. 6.1n 


kine.. taken that the Commuſſuons of Puryeyors 
ſhould bein Engliſh, to the end that all ſub- 
jets fromor of whom they would take night 
both ſee them to be perſons authoriſed ,and ſo 
alſs in what manner they are direfted to uſe 
their authortty actording to the Princes p1- 
Ons and princely care that his ſubjeAs ſhould 
hot be abuſed by bis Officers: Tet for this af- 
faire, of having all the Law-volumes ſpeak 
Eny liſh, I have not heard nor read of any de- 
fire or endeyour in Parliament, Fourth ly, 
[f the Annals and Reports were m Engliſh , 
they are ſo replete with debat's about formes 
of Writs, Returnes, Pleadings, Eſſoignes, 
Imparlances, Protections, Vouchers, Ayd- 
priers and Counterplees of both and the like, 
as would eaſily diſtaſte and diſcomrage any 
not tending to profeſſe and practiſe the law, 


YOM 


The Preface: 
from verfing mucbin them, or 
them, This therefore, or : F: 
not much effect the expreſ5ea aeſtre, 

The hs m 5. DA t and frutt- 
full to —— that good effet?, would bee 
to have extracts of = rtals of the Lay ; 
and that not without ſome good choice and ſe 
lection, compoſed tn way 8 ay ney 87 8T.Ac- 
tate expoſrrory, ang that tn ham 5771 

I cannot well ſee or co bow any 
one legall part or = may "be more uſefull 
to and for the generality of 'men, and conſe- 
quently more generally experible and wifh- 
ed for, than the office of executors, For who 
almoFt i, there, who euther ts not, or may not 
be an executor or adniniſtrator, or at leaf 
hath not , or may not have to doe with them, 
erther to recerve from:them , or topay to them 
debts or legacies, Or who 1s there above 
Forma pauperas that may not be a teſtator, 
or will maker, to the gutdance of whom even 
in the choice of his executors , and.contri- 
Vance of his will,tt cannot but be materiall to 
know the office and duty, the r1ght and in- 


tereſt, 


ing through 
,. would 


II. 
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PR... 
tereſs the power and authority of executors, 
pn each one executor where there be di- 
vers ; yea, to knop who may be made an exe- 
eator, whonot ; who can make one, whonot ; 


| how he may be faſhioned, generally or ſpeci- 


ally ; what ſhall come to hume, what cannot be 
iven from him ; yea, what goods 07 chatel; 
[ goe from bum, though not grven from... 
him. Befades the knowledge for thoſe athers 
Receſſary of the ſafeft wards or locks for exe- 
cutors, Ther Scilla and Charibdis, and 
the beſt adyantage for creditors, Ec. to- 
ward; or againſt them, To mee conſtderin 


what parts of law were meſt behovefull to 


bee communicated to ES ling Readers, 
none appeared which coul —_— this 
the Pt , and therefore Th YT; 
the firſt and leading place, Thur my owne 
thoughts, But bow farre this diſcourſe 
way bee profitable to any, and tohow many, 
aliorum ſit judicram, How many know no 
wor e of theſe, than of the Way of a ſhip up 
on the Sta: 

Laſtly , theſe are net intended for the 
; learned 
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learned of eur profeſſion, who have drawne or 
can draw ont of the ſame fountaine which 1 
did, and ſo need gt my helpe ; but for their 
ſakes who are not profeſſors of the Law ; yet 
ſo as if any young Students may in any 
part recerve fruit by my labour, I ſhall no 
grudge or repine at their ſo doing, Bonum 
quo communtus, co melius, 
Fad 
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Chapter 1. 
The being of Executors; and therein 


EF he relation betwixt a will and an execu- 

tor whether one may be without the other, 

Fol.2. 

2 Of the ſeverall kindes of Willes, #57 
3 What will amount to the making of an executor, ar 

what words requiſite thereunto, 10 

4 How an executor or his exeextorſhip may be limited or 


qualified in ſpeciall manner differing from the general, 


12 
5 Who may make an executor, 17 
6 Who may be made execmtors, . 3x 
7 Wh.t one may give or bequeath by his will, ib 


8 Of the revocation and countermand of willt and new 
publication , ing how a will or executor once made 
man bc unnade, what ſhall amennt to 4 revocation 
torall or partial, and what to a new publication, 25 

9 Of new publications, 4 39 

| Chap. II. 

The having of executors, ſhewing the ſtate of things 

inſtantly upon the teſtators death , before 
' any Will 

Hat is wrought by the gift of a thing certaine 

and hnowne , at the white Horſe, the red Cow, 


33 
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to an executor, $34 
4 - celine or releaſe by wil to adebtoy, 36 
he debror executor, 37 


>; - Ds i creditor executor, 39 
6 What may be done by or to an executor before proving 
of the will, 42 
7 Of refuſall to prove the _ and therein of admini/tra- 
tion forecluding 45 
8 What fball m7, por a medling and aaminiſtring by 
an extcuror, - ok Cannot refuſe after, 47 
, LE of refuſal, 51 
- NIL 
Of ow Wills. 
Ow, and where, and ahanth exoreds 
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3 Which may intitle the Saſha, 56 
4 Ofthe valid andimo aid Pep 
ates, 

5 Of the relation of _ and refuſal, - 

. IV. 

of Rc... for 
(i F copies of wils cr tood roger We fees dune 
per ſtat. 21 Hen'b. cap.5. 6r 

Chap. V. 

Of goods and charrels. 

Hat 1 ſhall come wnto executovs, anlſaid 
to be afets in their. hands,and what not, 63 
2 Of chattel: reall poſſeſſh ory, 64 
3 uw caſes donbifal or leſſe cleere touching chattels re= 


66 
4 of chattels perſonall, 68 
$ Caſes more dewbtfull —_— perſonall, 70. 


Of chings not a&tually in the teftator, 
to the execuror, 1, by ation or "By —_— 
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condition or covenant, 3 by remain» 
der or increale. 
I ' things in allion, 
2 = os come to exeenter! from the teſt ar w p: 
wot aſſets 


3 Aſſet: which be no chantels, - 
4 Foure things perſonall in ation changed into things ve« 
all, % E contra, 92 
I, Caſe of equity oppoſing law, 93 
/ Of things accruing comditiow, ib. 


Of things accruing by covenant or aſſumption, 101 
$ Of things accruing _— or _ 162 

'Of the intereſt > hath in the 

reſtators geods, 

I F his intereſt in general, os dew difiren 

O the intereſt in thew own proper goods, -» 
2 Of the alter ation of property in the executors hands, /o 4 
ſome become his awn ben were the teſt ator's, 110 

Chap. VIII: 
Celts rea r my and _— 
rein s ong are reſolved concernin 

VV their d:tintt dries, ' = 


Chap. 
Of ſuits by or againſt execucors, and of the rela- 
, tion amongſt executors. 


- Stn oy 64 on, and 
be Joynedin ſuit Ke comra, A, 

119 

2 Where one alone muſt anſwer ſuit, and how, B, 115 
3 When they differ in plea, the beſt ſhall be taken , but one 
muy confeſſe alone, Co 120,123 

4 0s well as all may give or releaſe the whole, D.. 121, 
122 

y One cannot give nor releaſe his executorſhip to 4 coexe= 
emtor or any other E. 121,122 
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6 The poſſeſſion of one executor is the poſſeſſion of all the 
reſt, F. th: folio here is wro 121 
If the ſurviving executor dye mteſtate , the teſt at or us 
miftate theugh the other executors left executors. C1 21 
$ The exec, ſorepre/ents the perſon of the teſtator,as that 
the word aſſignee only makes him capable, H. 122 
9 Weoat change by death of the teſt ator in a proceeding in 
ſwir, I. 123 
10 Proceeding to or in execution, where without a Scire 
facias, K. 123 
11 Where the executor ſtands in his owne quality, where 
in bu teſlators, M.. 124125 
12 Where one executor alone may ſue, N. 127 
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ſmit, the reſt may ſue alone, O. 137 
14 Where by the death of one executor, plaintife , or de- 
fendant, the writ is abated, P. 128 
m_ RX. 
Of the poſſeſſion of executors, or their 
atuall having» * 
' V Hat ſhall be ſaid ſo to come to thtir hands as to 
charge them, 1 in things reall, 139 
2 in things perſonall, , 132 
2 What ſhall be ſaid, ſuch a loſing or going from them as 
to excuſe them, 137 
Chap. XI. { 
Ofan executor having afſets, bow far and w 
heisc le and lyable toaftion, . 
I Ayment of brs by ſpecialty or record, 141 
2 Of debts or duties by ſimple contratt without ſpc- 
cialty, 145 
3 Of debt: without either contralt or ſreciale, 149 
4 Of covenants charging exeemtors by or ſpecialry, 
150 
5 Of wrongs done by teftators, and how far the executors 
are lyable ro make amends, 155 
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EIS are He things conſidera. I=rodeGion 
: \ ble rouchi Execu- 
WV, 'tors, may all in effe& 
Ca 11 be reduced to theſe 


# 
- 


MON SS INSDZLS: ep Their Doing, 
_ Bythe firſt I intend their creation, or cor= 
ſtirution with, the incidenes thereto. Ry the 
ſecond, theirIntereſt, Fruition, or Poſſeſſion. 
By the third,their Managing and execution of 
their Office, This laſt was, and is heTPag 
principally in my intention, and the chietc 
B ayme 


(2) 

ayme of theſe Diſcourſes z but neceſſarily it 
muſt have ſome Ingredients, ſome Concomi- 
rates, and fome Conſequents;as he that travel- 
leth from Londento YTorketo fpeake with 1.S, 
muſt needs paſſe by & thorow other Townes 
and Villages, ſpeake with divers. other 
ſons in his journey and returne. To come 
to the firſtztherein weewill confider theſe 

fixe things. 

I. Whether an Executor and «Will bt ſuch 
xelatives, that one cannot be without th siher x 
andtherein of the ſeverall kinds of Wills, 

2. How, and by what words an Executor 
may be made and created, 

' © -4, * How he may be in ſpeciall-mantyey (diffe- 
rent fromthe generall) faſhioned, limitted or 
ified. | 
_ ho may make, or be made an Extentor, 
and who not. 


5. What one may give or beqaeath by mill, 
what not. 8 

6. HowaWill or Executor once mide, may 
be anumade, and what (hall amount thereunto, 


viz. To revocation iotall or partial, what to 
new Publication. 


Of the relation betweene awill andan Exteator, 


A 5 tothe firſt, the very name of Executor 
® purporteth inthe generall, ogethat is co 
execute 


(3) 

execute ſomewhat,or to whom the execution 
of ſomewhat is committed, or recommended, 
In our particular therefore, an Executor of a 
Will muſt needs be ſuch an one to whom the 
exceution and performance of another mans 
Will after his death is commended; or com- 
mitted : Or who is conſtituted and authoriſed 
by the Teſtator, or Will-maker,to doe him 
that friendly office, Hence it followes neceſ- 
farily, thata Will is the enely bed whercin 
an Executor can be begottenor conceived, 
for where no Will is,there can be no Execu- 
tor. And thisis ſo ap merge. and evident 
toevery low capacity, thatit needsno 
nor illuſtration. On  th'other ſide, though 
much be written in name ofa Will, many Le- 
gacies bequeathed, and many things appoin. , 
tedto be done: YetifnoExecutor be named, «.muratn.nd 
here isno Will ; for theſerwo be ſorelative, ain, * 
and reciprocall, as that one cannot be withour 
th'other; ifno Will, no Executor ; ifno Exe. 
cutor no Will, Yet here two Cautionsare to 
be affixed. 1. That a mans minde, will, and jury ry 
intent, touching the diſpoſition of his goods, wn». 
being declared, although for want of nami 
an Executor hedie inteſtate, ſo as Adminiſtra- 
tion is to be committed: Yet for that here is 
not onely an inchoation or inception of a 
Teſtament, but ſo farre a progreſſion therein, 
as TeZ4t10 ments, that is,” the manifeſtation of 

|  F the 
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the pa ty decetfed and owner of goads,there- 
fore this minde and intention of the Inteſtate 
being notified and made knowne to the Judge, 
wich ro commit Adminiftrarion, is uſoally 
armexed ( as Frake nr) to rhe Letters of Admi- 
niftration, and meere foro be, as a dircfion, 
for, and ro rhe Adminiſtrator z as well as the 
Will tully, and perfeQly made,but refuſed to. 
be proved by the Executor, which is uſuall. 
Another Cavtion is, That where a man ſciſed 
of Land in Fee-fimple, diſpoſcth the ſame, 
or part thereof by his Will in writing, this 
ftandeth good for the whole or part, accor- 
ding tothe difference of Tenure, although no - 
Executor be named ; fo as the party dieth In- 
teftate, and Adminiftration is tobe commitr- 
ted as rouching his goods, and yet hatha Will 
8s touching his $. This may ſceme 
ſtrange, that the reaſon thereof is an AR of 
Parliament, inab'ing to diſpoſe of Land by 
Willin writing. And for that Land, is not - 
properly Teſtamentary, neither hath the Ex- 
ecutor (ifany be ) any thing to doe or inter- 
meddle therewith ; and therefore is the m3- 
king or rot making of an Executor, nothi 
pertinent to the a wb 7 of this 
deviſe'or diſpoſition of by Will. So, as- 
though whcre there is not Teſtatio ments, 
there is not Teftamentumy yet may there be 
the firſt without the later. 


Having 
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Having fecne that bequeſts of Legacies 
withour tall of Exccutors, doth not a- 
mountto-a Vill. Let us now conſider, whe- 
— of Exccutor3 inthe name c 
ofa Will, without giving any Legacie, orap- 
pointing any thing to be done by his Execo- 
rors * Whether I fay, this be, or amount uns 
toa Will ornot? Since hereupon the matter 
nothing is willed, and conſequently nothi 
reſts to be execuced by the Exccutors, wh 
Office, as hath beene ſaid, is toexccute the 
Will, Minde, and Intenc of their Teſtator,and 
F bi mon eft Teftatio mentis, now I Summ. Sits. fo 
tum, ſaith the Cannenift. For anſwer Nm 
to, confeſſing that indeede to be the Office 
of an Executor; I yet conceive confidently, 
that in the Caie above put, there —_ _ 

VVill and as a Will, it isto be proved and ap- 

proved, for theſe Reaſons. Firſt, for thatt 
maine and principall part of an Execurors Of. 
hce, and that which moſt concernes.the ſoule 
of the Teſtator ( as our Bookes ſpeake) isthe 
PRo_—— of his debts. Now, who knowes nor, 
ut that the very making of an Executor, is 
the conſtituting of ſach a perſon, whoisro 
pay all debts; and for that cauſe and end, 
principally is ro have, and enjoy all the goods 
and chattels of the Teſtator, and all ſummes 
of money to him owing, as the naming of 4. 
and 3B, Executors is by implicationa gift, or 
B 3 donation 
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donation tothenwof all the goods, chattells, 
credirs, and perſonall eſtate ofthe Teſtator, 
and the laying upon them an Oligationto pay 
all his debts, and — ſubjeR ro e= 
very mans fute and Action for the ſame. 
And ifthe Lawf| thus much ſenſe 3 Quod 
neceſſario ſubintelligitur now dee#t;, What neede 
then the party expreſle it in his Will? If hee 
had willed more than this, asto have given 
this or that 'in way of Legacy, it had —— 
needefull for him, ſo tohave ſet downe in his 
Will, but there is no meere neceſſity that 
every man ſhould give Legacies: the eſtates 
of many will not doe more than pay their 
debts, nor oft-times ſo much, fo as if they 
ſhould give any Legacie, it muſt bee a dead 
and yoid gift. And ſuppoſe a man have much 
more, and intendeth all to his wife, brother, 
orſiſter, or other friend, his debts being by 
ſuch perſon, paid ſince the very making of 
that party Executor, without any more, a» 
* mounteth to thus much, and efteReth this z 
what needeth then more words? Fruſtra fit per 
plura quod fieri poteſt gp pawciora z as we often 
ſpeake rouching legall paſſages ; It is needleſſe 
to write foure lines where two be ſufficient. 
Noris Teftatio m:nts here wanting z fince the 
Teſtator hath made knowne who (hould have 
the Adminiſtration of his goods for payment 
-of his debts, and it is tobe preſumed he had 

no 
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nomore ſpecial} Will; fince hee did not de- 
clare more, but left his Executor further to 
have and doe, Pront lex prfinlat: And who 
can ſay here is nothiug tocxecute? Is the ſu. 
ing for, and colleQing of debts due to the 
Teſtator, and the payment of debts owing by 
him nothing £ Nay, itis rather i» hor negotio, 
the Y nuw neceſſarinm. Beſides, the making of 
an Executorisa deſignment, of a perſonto be- 
the Teſtators affigne to whom,and by whom 
divers, things may be feaſible by | vertuc 
of coyenants, or other aſſurances, as 
after where we come to ſhew how the Exe- 
cutor repreſents the perſon of the Teſtator 
will appeare.Alſoof one, who, as our Bookes 
often fpe-ks, is-to diſpoſe the Teſtators 

the beſt advantage of his-ſoule, but 
iaſteede of that (ſince as the tree falleth ſo it 
will lye orreſt) I will ſay, as is moſt for the 
honor and repntationof the Teſtator. 


Of the kinds of Wils, 


Ow Wills are of twokinds, ormay be 

two wayes made, v.z. cither by writing, 

or Nuncupative; that is, by words not pur in 

writing, during the Teſtators life : for after 4#. 5.1.14.. 
the Teſtators death,this Verbal! Will muſt be 7+iz 6e wric- 


reducedto writing, and have the ſeale of the {57 .an; pres 


Ordinary, or Judge ſpirituall thereto affixed; j4 bythe Te- 
and then is it asC ll, and of as good va- in ia Will is © 
| lidity,"""5" 


N 


14.K.*.5. vide 
$.M.5.1- 

A. 15.& 18. 
Flie. 
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lidicy as if it had beene inwritingia the Te- 
ſarors life rime ; and ſodoth the Common 
Law allow and approve thereof. But I adviſe 
all ro make \\ il;s by writing, and not to leave 
them tothe doubrtull fidelity,or ſlippery Me- 
mory of witnefles : for, as of Leates Parroll 
hath beene ſaid, that they be Lealcs perjured, 
or of perjury: 

So of Will Parroll may be feared.Beſides, 
many times a man doth {peake and declare 
thixor thar,as pare of bs Will, which his wife, 
roſecndparrof Willeo ll dedopanafianie 

of Willto com itz 
Yerwitneſſes wiſhivg it to ſtand, will perha 
affirme it aspart of the Wall, As for \ Will 
gift, anddiſpolitionof Land of inbericance, if 
i be not fully wricten before the dearh ofthe 
Teſtator or Doner, ſofarre (at leaſt ) as con- 
I it cannot be 
or that made by reducing it to 
writi Ver his fd, as for —— and 
chatrels it may. Yetifit be-written before the 
death of the Teſtator, though ic never be 
— _ or => to wy _ the 
writ , it is enough : and that 
monty for Land, as the Caſc in King F£4.6. 
histime was, bur alſo for goods and chatrels, 
ſo as there be an Executor named, But whe- 
cher ſhall wee ſay, that this is a Will Nuncore- 
tiveorin writing £ And ſurely I thinke, - t 
this 
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this is a Will inwriting, and not verball only, 
rhough ic want ſubſcribing , for wee know, 
that many cannot write their names, but onely 
matrkes, and what is that * Nay, ſuppoſe one 
want hands, and cannot write ſo much as his 
name z yet doubtleſſe this man may makea 
Will in writing, that being written by his di- 
reion, as his Will which he diQated : nor is 
the ſubſcribing of che name ofthe maker, any 
eſſenciall part of a Decde, much leſle of a 
Will, which necdes not ſcaling as a Deede 
doth. Now put wethe caſe on the other ſide, 
that many Bequeſts or ies be named in 
a Will, and many thingsexpreſſedco be dene, 
but no Executor isnamedinthe writing, one» 
ly by word of mouth, . and B. be named 

xecutors. This 1 thinke confidently is no 
Will inwritivg, but N»x#capative onely ; for 
that one efſenciall part of the Will, v:s. the 
mzking of Executors, is wanting inthe wri- 
ting. Nay, the appointing of him Executax, 
who is named ina note, lett with 2. B. isno 
ſufficient making of an Executor, ſaith the g 
Swmniſt, And of ſuch Nexcupative Will, 507"... 
Maſter Perkins reaſonably faith, that it pro. 14% = 
perly hath place, when one ſuddcnly taken $59 if be firvive 
with {ickneſle violent, dares not ſtay the wri= dies 
ting of his Will, for fare of prevention by «if:cuo0* 2 


wrirten, or atre- 


death; and therefore praycs his Curateand £**b7 wines 


ſes ; me thinkes 


, Qthers, to witneſſe what his V/ill is. To this hae {8 
p CE Will 24 as tis Wil. 


- (an) 

Will not wruten, there myſt be ſever wicnef- 

ſes, and ſuch ay come not by chance; bur are 

{nſayr-/e: eſpecially called for that purpoſe, faith the 


Summeſt. , 


what ſhall amount ts a making one Executor, or 
what words requiſite therewnto, 


His before made it to appeare, that 
the bcing of an Exccutor, is an effentiall 
part of a Will, and fo de fe, and not bene efſe, 
oncly of a Will or Teftament, Let us now 
ſce; Firſt, by what words an Executor may be 
made. Secondly, De modo, tn what manner it 
may be done. How the power and authority of 
Executors may be limitted or divided, Asto 
the firſt, though one do not expreſly by Will, 
name or appointany to be Executor: Yet if 
. by any words or circumlocution, he recom- 
mend or commit to one or more, the charge 
and office which pertaines to an Executor, it 
amounts toas mach as the ordaining or con» 
ſticuting ofhim orthem to be Executors. As 
if he declare by his Will, that £. B. ſhall 
1f.4 be made have his goods after his death to pay his 
Faecutor, and to . . f 
him «od D.ſome debts, and 0: herwiſe to diſpoſe at his plea- 
gods vets fore, or to that effet. By this is 4. 3. made 
forhisfoule- D: Executor, a5 was conceived by the Judges, 
zecuor for - in the late Queenes time. And long 
theſe. : , 
39-6. 27.dof Fefcre thar, was it beld, thatit one doe onely 


utc, Will that 4, B, ſhall have the Admint- 
| ftra'ion 


> 
(rx) 
ſtration of his goods, heis thereby made Exe- 
cutor. Yea, in = ſaid late _ time, one 
iving divers Legacies, and then appointi 

that his debrs _ Legacies being 45 his 
wife ſhould have the tefidue of his goods ; fo 
that che put in ſecurity for the performance of 
his Will. By this without more, was ſhee an 
Executor, as was held by three Taff. vis. 
Manwoed, Harper, and Moenſon, inthe Lord 
Dyers abſence. And ſo alſo where an Infant 
was made Execuor, and 4. and B. Ovycr- 
ſeers, with this, that they ſhould have the 
rule and diſpoſition of his _ and payment, 
and reccipt of debts, untill the fn'l age of 
Infant ; by this were they held to be Execu- 
torsin the meane time. And if Lf. be made 
Executor, and the Teſtatoraftef in his Will, 
exprefſerth that 8, ſhall Adminiſter alſowich 
him,and in aideof him: Here3.is an Executor 
as well as.L.andif 4, refuſe, B. alone may 
provethe Will as gar mr ri or 
itbe onely (aid, thathe ſhall Adminiſter wir 
A.and in aide of him. Thus many wayes, and 
by divers words of implication, and may be 
made Executor, although n-t expreſfly ſo na- 
med by the Will. But if 4. be made Execu- 
tor, and B. a Coadjutor, without more, Hee 
1s not by this an Executor with 4. as in _ 
H.6. histime was held, nor hath ſuch Coad- 


jutor, or an Overſcerany power to — DPPPYy 


C 3 niſter 
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1unss  DAcr,orintermeddle otherwiſe, that tocoun- 
RES ion. {c]l, perſwade, and adviſe; yet 1 thinke hee 
may, and in conſcience ſhould ſo doe; and it 
that will not prevai'e to reRifie negligences, 
or miſcarriages in Executors, hee ſhall well 
pertormethe truſt repoſed jn him, it he com- 
plaire in the Spirituall Court, or Court of 
Conſcience; and it is reaſon, as I thinke, that 
ſo.dojng upon juſt cauſe, his charges be borne 
out ot the Teſtators ſtate, or the Executors 
purRy who .otherwiſe would not be refor. 


How an Executor, or his Extecutorſbip may be 
limited or qualified in fpeciall manner, diffe- 


rent from the gengrall, . 


No let us ſee how this making of anExe- 
cutor may be ſpecially qualited; Ard 
frſt thetime may be limited, when he ſhall 
beginto be Executor, and that, either cer- 
taincly, or wirh ſome reference to contingen- 
cic. Secondly, the creation may be cond1:io- 
'nall. Thi:dly, itmay be partiall, or divided: 

ly, and not cntirely. 
Asto the firſt, one may appoint. /s. 4t, 
Ce bers Pires, tO be his Executora yeare or moretime aſter 
er wake DIS death, and thisis good. So alſo, if 4. ap- 
monty int B. his ſonne to be his Executar when 


Sand goodys ſhall come to his full age z and _ 


- 
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meane time he dieth Inteſtate. Againe, one 
may make and appoint the Executors of A. to 
he be his Executors; and then if he die before, 
A.is [nteſtate, untill 4.dic.This creation may 
Alſo be conditionall, and the condition may 
either be precedent or ſubſequent, In the 
time of King H. 6. one named 4. and B, 
his Executors; and if they would not take it ,,,.,.;.c. 
upon them, then {. and D. ſh his Exe- 
cutors :and thenthere 4 and Z. refuſed , and 
the queſtion was, whether in ſute 
the debtors of the Teſtator, 4. and B, ſhould 
joyne with C.and D.as where foure Executors 
being named, and two refuſe, and the 0- 
ther two prove the Will, yer all foure muſt 
be named 1n ſutes againſt the Teſtators deb-+ 
tors, as was there admitted. But in the prin- 
cipall caſe it was reſolvedthatthe fute ſhould 
be onely inthe name of C. and D, for that the 
appoin:ing of them to be Execurors, if 4.and 
B, refuſed did imply, that then they onely 
ſhould be Executors. And here all foure were 
neier made, nor intended to be Executors, 
but 4. and B.upon a condition ſubſequent 
that they ſhould not refuſe:and C.& D.,upon a 
condition precedent,visz.if 4.% B did refuſe, 
It is uſua'l to make one or more Executors, 
conditionally, thatthey pur in ſecurity to pay 
Legacies, or in generall to performe the 
Will z nor was it ever dou: ted, as | thinke,, 

C 3 but 
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bat that this was good: yet I ſhould adviſe, 
thacſuch condition be plainely thus expreſ- 
ſed, viz. cither thus ; that if /. 8. doe put in 
ſecurity, &c. by ſuch a day, that then heg 
hall be Executor, clſe not : or thus, viz. to 
make him Executor conditionally z that be- 
fore he doe Adminiſter (Funerall perhaps ex- 

cepeed ) hee (hall put im ſuch ſecurity g 
elle perhaps he being Exccutor till the Con- 
dition broken, in tha* meane time may have 
diſpoſed of all, or moſ part of the Teſtators 
cſtate. Inthelate Queenes time, there was a 
Caſe remarkeable to pt One Wil- 
7.33.24. Aice led, that if his wife i 7.5, to enjoy 
Povuhercn's: Blackeacre(being belike part of her Joynture) 
for chree yeares, then ſhe ſhould be his Exe- 
cutor; or elſe A. B. ſhould; andthe queſtion 
wasin the Common Plees, whether preſently 

" before thiend of the three yeares, ſhee 
were Exccutor, or not till ſhee ſuffered the 
Land to be enjoyed three yeares; and it was 
held by all the judges, but the Lord Ander- 
ſon, that ſhe was preſently Executor, untill 
ſhe ſhould diſturbe 7. S. &c. for upon that 
done; it was agreed, that the Executorſhip, 
would,by vertue ofthe Condition be transfer- 

red from the wife to 4. 3. But now durin 
theſ= three yeares might ſhe have diſpoſed of 
allche ms. of her husband ; yea, within one 


oftheſe three yeares, and lefle time, and then 
have broken the Condition, and have left to 
, A+ 3.adry Executorſnip. Now 
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Now to the third Point, one may divide his 
Executors power three wayes, v4. Reallys ,, ,,,. 
Locally, or Temporally: Really thus. Hee 19.5327 4. 
may make 4, his Executor for his plate and (mb. 
houſholdſtuffe : 3. tor his ſheepe, and cattle, © 
C.for his Leaſes andſtates by extent, D.for his 
debts due to him, and ſo divide the power and 
Adminiſtration of bis Executors at his plea- 
ſure. He may divide them alſo, or their 34.8.3» ::5 
power Locally, vis.A4. for his goods in Com, 
Buck. B.\for thole in Com, Oxon, and C, 
for thoſe in Coms. Zerk, He may alſo divide 
them in time; vi£. his wife, orany other per. 
ſon to be Execuor during her life, or during 
the minority of his ſonne, or ſo long as ſhee 
continues widdow, and after his ſoane to be 
Executor. So of like limications, or diviſions, 
cither for time, place, or things, wherewich 
they ſhall intermedle. Nay, doubtleſſe one 
may be made Executor tor one particular 
thing onely, as touching” ſuch a Statute, or 
Bond, and no more; and thereot good uſe 
may be made, as I thinke, thus. Many have 
Bonds, Statutes, and Recognizances, for 
warranty or enjoying of Land, or freeing, or 
faving barmeleſſe from incumbrances in gene- 
rall or particular : Now he which hath theſe, 
ſclling che Land, may by Letterof Atrorney 
lawfully affigne thE to the party whobuyerh - 
the Land oxLeaks 3 but this —————— 

t 
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the idtereſt remaines In him who ſelleth, and 
by bis outlawry, they may be forteit ed or by 
him releaſed any Bond to the contrary not- | 
withſtanding; and if he dye, the intereſt in 
Law will be in, and goe to his Executors, and 
in their names;ovely Sure or Execution may 
22  behadand maintained, 

when obrained:, = Now then, ifthe Vendor, beſides aſſigne- 
ment make as to this Statute, Recognizance, 
or Obligation, onely the Vendee E xecutor; 
By this, the intereſt, after death of the party, 
will be in himaRually and really to his more 
ſafety, fince none but hee can releaſe or dif. 
charge, nor any other name neede to be uſed 
ro ſue, or take benefit thereof. But 2#2f. 
If the Vendee, his Heires and Aſfignes may be 
made Executors,ſfo as that ſecuritie,ſhall goto 
them one after another without renewed, 
making of Executors, Thus ifthe party make 
no other Executor, ſhe dieth Inteſtate, as ro 
the reſt of his eſtate, and asto this ſpecialty 
onely, ſhall have an Exccutor, and muſt have 
a Will proved: and incaſe he doe make ano. 
ther Will for his ſtate reſidue z there muſt be 
two Wills proved, But inih'other caſe where 
by onejonely Will, one is Executor for one 
part of the eſtate, and another for another ; 
there being but one Will to be proved, one 
proving of it ſufficeth. And though in the 
premiſes-of a Will rwo be made Executors 


joyntly 
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joyntly © 4 ogy g—_——_— Pro- 


v:ſeg pot meddle during ,,, 
— be, | ſo as they ſhall be Executors *=«.:5;. * 
ſucceſſively, and not joynely zand thus alſoto 
other purpoſes aforeſaid, a ſubſequent cauſe 
or Proviſo, ray make the partition and divi- 
ſion of Chery Burif the Proviſe or clauſe 
fubſequent, bemeerely contrary to the Pre- 
miſles,it wil be voidzas where two were made 
Executors, with a Prov:ſs, or cauſe, that one *5-#4-27-3-+. 
of them ſhould not Adminiſter his goods, 
T his was held voyde for repugnancy by 3red. 
»ell and EnglefieldJuſtices.But F t2herbert Js 
ſtice was of minde, _ = was n_ 
— erik cher might jo 

in ſures, t though 0 Adminiſter; and ils jore 
Shelley thir Jopinion different fr6 a1} 
the a that here was a rep ; but 
the laſt chauſc ſhould controll the 
and fo this one onely ſhould be Execut 


£ 


14h o may make an Executor, 


gon perſons may be unable to make 
Wills, and conſequeutly Executors; for 
thatis all one: whoſoever may make a Wil}, 
may make an E xecutor,and he that may make 
an Executor may qake a Will. There be 
lamenatrantl kinds of perſons unable, as 


the Canoreſts ſay, to make * Wills, but with 
D many 


2.EL.Þ. 20 Z- 
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many of them we will not intermeddle, be- 
cauſe wee finde no mention of them in our 
Law. The perſons principally, and moſt uſc- 
fully to be conſidered of by us, are either the 
detective inunderftanding, as Infants,' Idiots, 
Lunatickes, and 'the like, or defective 'in 
power or intereſt, as women covert or mar- 
ried zperſons out-lawed, attainted, cenvid, 
or excommunicate. Some touch we will give 
of others, as Aliens, Corporations, Villens, 
Monkes and Fryers. As for Infants and wo- 
men \covert, becauſe much is to be ſaid of. 
each ofthem and their Adminiſtrations, wee 
will forbeare totreate of them in this place ; 
but after will doe ic ofeach — 

To begin with an Idior, naturally he is not 
able to make a Will; as was reſolved in the 
Spirituall Court, becauſe he wants the uſe of 
Reaſon to conceive what it is fit for him to 
Will; nor doth the Common Law oppoſe 
this as I thioke, 

A Lunaticke having Luc/d« 1#tervalla, that 
is, ſome ſeaſons of enjoying his right minde 
and freedome from his Lunacy, may in thoſe 
times «t his right minde make a Will, and Ex - 
ecutors, elſe not, for even one by age or fick- 
neſſe become of xo» ſane memorea, is unable 
to diſpoſe of Lands or goods; | 

One deafe and dumbe borne may make a 
Grant, ſaith Mafter Perk. if he have under- 

ſtanding, 
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ſtanding, which is hard, as hee confeſſeth, 
conſequently much morea Will: but in the 
time of K. Hep. 8. itis leftademurrer, whether .;.-4,.;,. 
a Deede by ſuch, be good or not. If bur mute, 25 £35: 
he may wage his Law, and atturne by fignes, 4447s; . 
and ſo —— by ſignes declare his Will, «<1 4 5+ 
44-4þ.p.36. turner Caic. 

An Alien may make, or beanExecutor, ſo 
. as hebe notan Alien enemy, for ſuch cannot 
ſue; as in the late Queenestime was held ; bur 
" there the doubt was, whether a ſubje of 
Spaine were at that time to be held anenemy, 
no warre being proclaimed betweene. the 
Kingdomes, though hoſtility exerciſed. 

As for perſons Attainted, Convidtcd, or 
Out-lawed, itwill be ſaid, that theſe can have 
no goods of their owne, and 'conſequently, 
they canmake no VVills nor Exccutors; and 
it is not. tobe denied, that we finde it pleaded 
ſometimes by Executors, that their Teſtators 
ſtood out-lawed. But firſt it iscleare, that all 
andevery oftheſe, may havegoodsas Execu- 
rors to others, which neither are forfeited by 
Artainder or outlawry,nor deveſted by marrt- 
age, or iVillenage. Therefore as touching 
them, they may make Teſtaments. And thar 
all theſe ſorts of perſons may be Executors, is 
alſn . evident, So alſo touching Villens, 
Monkes and Fryers, who can have no goods 
to their owne uſes. And that one attainred of 

D 2 felony, 
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felohy may have an Executor, appeares by 
the Caſein the lateQueenes time, wherein ir 
was long debated, whether ſuch an Execcuter 
might mainaine a writ of Error, ornot to re- 
verſe the a:tainder ofthe Teſtaror: And as for 
other Out.lawries,the Plea thereof by the Ex - 
ecutors, that their Teſtator was, and died 
out-lawed, proves not anullity of the Will, 
or Executorihip : for then they might have 
pleaded, chat they were never Executors. Bur 
ittends to this, that nogoods did, or could 
come tothem for ſatisfaRionof the debrs by 
reaſon of EA yet it hath beene delive- 
red, not of old onely in many Bookes, but by 
ſome of late, that debts upon contract, where 
the defendant may wage his Law, arc not 
forfeit by out-lawry,noruncertaine damages 
for treſpaſſe in battery, or falſe impriſon- 
ment, &c.Q»r.Of breach of Covenant, But 
_— taken away by a treſpaſſer, may yet 

forfeited by the Attainder or out-lawrie 
of him from whom they were taken, forthat 
the property in right ſtill appertained to him, 
and ke might have tiken them againe,where- 
ſoever he found them, therefore the ation fr 
this ſhall not come to his Executor, but for 
th'other, not forfeircd it may. 

Whether an Excommunicatecd perſon be 
able to make a WH or not, may be ſome 
dou*t ſince Keble denieth him abilitie to pre- 


fent 


(21) 
ſent to a Church, and inthe very Point anti- cun.ows. 
ently the opinion of Canon:ſts hath berte Ne-*": 4. 
eative, but morelately grew Affirmative. 


who mgy be Executors ; more, 


' A N Excommunicate perſon cannot Sue, 

that is, proceede in Sute as Executor till 
bebe abſolvyed, there being danger of Ex 
communication toallthat converſe with him; 
butthis makes not a nullity of his Executor- 
ſhip, nor over throwes the Sute, butftayes it 
onely from proceeding untill abſolation, As 2:-#.4.39. A 1 


ke actaine * 


for perſons attainted oroutlawed, wee have may be an 5xe- 
before ſpoken Affirmatively inway ofproofe, fun.” 
that they may make Executors for continua- ,,,.,.__ 
tion of the Executorſhip, So of Aliens, and 7. Bur an 4. 
others before. Recaſants convicted at the no tur = tee. 
time ofthe death ofany Teſtator are diſabled P7cult 
to be his Executors. FR 

Whether- Corporations, Compound, or 
conſiſting of Avbpecties may be made Ex- 
ecutors or not; | doubt. Firſt, becauſe they can- 
not be Feoffees in truſt roothers uſe; ſecond- 
ly, they are a body framed fora ſpeciall pur- 
poſe; thirdly they cannot come to provea 
Will, or atleaſt rorake anoath as others doe. 


= 2.E. 130 


17 hat 4 mas may give or diſpoſe by bis Wit, 


- Aving c6fidered ofthe makers of executors 
by Will, and of them ſo made. Lerus now 
D 3 conſider 


Braurby. Per}: 
Grantham. 7 low. 
Com f-5 25, 


11:1l. 20, Elirt. 


At avy time in 
his lite he may 
alter che pro. 
p.me. 


So 48. F, 3/14 
I7- 
Where the be- 


WAS LO One 
of the Erecu- 
rors, it was held 
that the other 
txecuror might 
1clealc it, 


If fufkerons + 
ther iſt to pe) 
«all ane, #7 if nones 


(22) 


_ conſider what by this Will my be diſpoſed, 
r 


plven, or. bequeathed. And firſt, bee, who 
imſclfgis an Executor, cannot by his Will, 
give, or bequeath to any other the goods, 
chattels, or credits, he hath as Executor, the 
property -not-being. altered, for that he hath 
not thempropcsly as lais own,or to his owne 

; oncly he may makea continuation of the 
Executorſhip, and his Executor ſhall have 
them as Exccutor tothe firſt Teſtator, as was 
reſolved by the Judges of both Benches, in 
che late Queenes time. And if he be Admi- 
niſtrator, the bequeſt jsthen alſo voide, nor 
then will they goeto his Executor, but toa 
new Adminiſtrator; but on his death-bed he 
may give themby Word or Deed,though nor 
by Will. Next if a man have debts owing to. 
him, as many have much, it is conſiderable, 
whether by way of bequeſt in his Will, hee 
can give away theſe to any from his Execu- 
tors, And doubtleſſe he cannot effeRually in. 
Law, they bcing not ſubjc to aſſignement 
unto any except the King. Soas, it he give 
ſuch a debtto 4. and ſuch to 7, yet muſt the 
ſute for them be inthe name of the Executor, 
and ſo alſo the Releaſe or Acqui:tance for 
them:and not in their names to whom the be- 
queſts is. But when they be received, if there 
be nodebts to piy, the Executor ought to de- 
liverthem to the party, to whom the bequeſt 


is, 


(23) : 
is, and chereforemay be compelled in Court ,,, 


of Conſcience, or in the Spirituall Court, :©-43-rwe. 
Therefore the Caſe of the —_— —_— 
ney. payable upon a Morgage, ivinthis man- 

ner, - be underſtood to be: good,'and not 0- 

therwiſe as I take it. He that'is joyntly with Wh-<00% &- 


 tedjoyntly by 
any other eſtated in Lands or goods, can give vc 6rane. 


no part by his Will, but all will ſurvive, but wen: joy>-ce- 
by A& in his life hee may diſpoſe of his part, 729m. ono 
and the Aſſignee may diſpoſe of hisgmoiety by ns by (renal! 
Willzyeath it be halfe an Horſe or Oxe, Another kinde 
that cannot be divided. So of a Leaſe of Lands, Goumon. 
or Tithes,or Grarit of goods to two, habendi, 

one moyety 0 the one, and the other moyety 

toth'other 3:1cach. may give his' moyety by 

VVill: But fone be poſleffed, or 

yeares by Leaſe, VVardſhip, or Extent, 8c. 

m the. right of his wife, or have the next avoi- 

dance of a Church in her right,becannotby 

Will give orbequeath any of theſe; burnor- 
withſtanding they will remaine unto his wife 

upon his death ; bur yet his Gift, or Grant of 

them,. taking effe@ in his life time, would 

binde his wite, andcarry away the intereſt 

from her. Ifone be Tenant forthe” lives of 

one or more ;others, as ofr times men take 

Leaſes for lives of yonger perſons thanthem- 

ſelves, th is cannot be by Will diſpoſed of, 

for that itis nochattell, oor is it within'the 

Statutes of VVills, for that it is no ſtate of inhe- 


ritance. 


| ( 24) 

reance, Therefore letthe party looketo con- 
veyitin his life time, left it goe toan Occu« 
pant, vis. him who firſt ſhall enter : If ir bea 
Statein Land, .heewuſt cither make Livery, 
have a bargaine and ſate inrol'ed or covenan. 
ted to ftand ſeiſed rothe uſe of his wife, or 
ſome of his blood, or makea Leaſe foryeares, 
ceo _ _ _—_ it be by 
bargaine a yexe?, if thething be in 
Locks; thes ſo without ray Ae- 
twroement the Rent may paſſe, cle a bargaine 
and ſale may be made for a moneth, or ſuch 
kke time ; and thena Releaſe or Grant ofthe 
= inſtead of Levery & Scifin.But if a 
matrbave'a Leaſe for never ſo many yeares, 
determinable life, or lives 3 that is, if 
feb or ſuch live ſo long (which unskilled per- 

, fougcall - Leaſe _—_— this = well 
enough, iven, Will, be. 
conſe iis bar & NM. If a man feijed in- 
Fe, of in RC ients _—_ Corne 
ing upon. it, is Will doegive 

; die before ſeverance; thes is 
a good bequeſt, becauſe the Corne ſhovld 
bave gone tothe Executor. Soitis alſo of a 
Parſon rouchirg his Glebe, and a man ſciſed 
i9the right of his wife, or his owne right, 
5.6143. but for life. Put as for trees growing opon 
tn: . theground; theſe can nootherwiſe be given 
ci gent by Will;thenas the Land it ſelfe upon _ 


re Ee EoS—_—s 


(25) 
they grow, may be givenof, whichimarrer,/an 
ning ro the Othce of Exetutorsoi2415%; deere? 
How,and in what manner Lands may be givede] win 
by Wil, Leatend notto treate in theſe wo Land fe 
counfes; wy V3 


4 


Of the Edeocanied and Connbernanad of wilte/s nd 
new Publication. 


Fo vis ingeonfidered of rhe” makityþ oF wats 
Bxecutors, Let us befote wee come 
tothe Probar, conſider of for that 
may take awaythe force of a Will rightly 
made. A Will therefore having two 'patts, on. fear 


* viz Incegtion, — Cul tn noon 
R—_ which is the deathoft 4 Teflaror veethe On 


or maker of the Will, there is power in him a later Will. 5. 


Intra fo] 23+ vb. 


 atany timebefore death, ro revoke of alter & 4... 


his Will atchis pleaſures Conſider we there- 

foreofRevocations, arid alſo of new Publica- 

tions, or Reaffirmance of Wills in whole or in F 

part. As therefore a Will may bee made by y 

Word. Soallo may a Will made in Writing 

be by Wordrevoked or difanulled : for fince 

every making of a later Will is a Counter- 

mand, and ſuppreſtonoggrhe former Will, 

andſince a Will may be made Nuncuparively 

or by Word, and " by making a-verbaſl 

Will, one may revoke a VVritten Will. Tr 

will thereupon —_— that one by Word 
may 


(26) 
may expreſſc the-alteration ofhis minde, thus 
farre that the Will by him formerly made, 
' ſhall nor ſtand, mm —_— and annulled; 
and rhis will fand-and be effeQuall, Wako 
after dye without maki new Vl; or 
- new Publication, or Reotlirm —_ of the for. 
' mer, hedyeth intefiate or without will. Asa 
Will may bee wholly revoked, ſoalfo in 
_ : Hereabout ds good _- -_ 
A.Kenti[b-Caſc, where one Rycze by his Wi 

_ mien Gadbadkiolloeda 
one Harriſon, and fivedayes before his death, 
ſaid ia the preſence of witneſles, that this gift 
ſhould not Rand, andithat he would alter it 
when be-came: hone, defiring then to \beare 
witnefſe ofhis Revocation. Now before he 
came home he was killed by the ſaid Harriſon, 

who cauſed the Willin writing to be 
andafcerhe was attainted and for the 
murther, and his Sonne by the 
Kent, (viz, the Father to the bough, and the 
«4.257.0-316 SOnneto the ) entred into the Land, 
b. and this manner of Revocation, by word'one- 
ly was held ſufficient, although the Will in 
writing were not cancelled nor defaced, And 
4.48.4 29. © the like reſolutiog for verball Revocations is 
27.C.5%.4) implyed in the Caſe of Forſe and Hembling, 
/ whereitbeing reſolved that a Feme Covert, or 
_— woman, by word Countermanding 
and Revoking her Will —— 


Z 


(27) 
ſhe was a ſole or unmarryed Woman: this 
was not effecuall, norof torce, by reaſon of 
her Coverture, taking away the of 
her Will, hereby itis implyed thar another 
who hath freedome of Will .may by Word Ro 
ſufficiently revokea Will in writing; and fo 
was it ſincealſo ——_— C_ 
Sir Edward Movntague Teoſfryes, touching ,. x.s.6.rs. 
the Vill of Sir 7s. Trooper, bur there a Aiffe- IIS 
rence was conceived betwixt ſaying, wiltre- 
voke my Will, whick only ex purpoſe 
or intent, &therforewas no-preſemtRevocation; 
and ſaying 1 doe revoke it,oric (hall not ſtand, 
or my hene ſhall have my Land, which croſſed 
the gift ofit by the Will. - And as Wils 
may be whollyor'in part revoked fo may 2! 
che executoothip of oneor mdreof the Ex 
cors, and yetthe Willmay ſtand in all rheo- 
ther parts, ſoasthere be any one Executor or 
more unrevoked: but ifall be revoked; thenthe 
whole VV ikis-revoked, becauſe no Will can 
ſtand withou: Executors : and this Revocati- 
on may be by Ward: onely, without being 
expreſled in rhe Will or any other writing. 
Bur I would wiſhall to exprefſe ſuch revoca- 
tion in the foote of the VWall, or that the name 
or names of the Execuror or Executors fore- 
voked be expunged or blotted out-of the VVY, 
and that this be done in the preſence of ſome 
witneſſes to teſtifie the a@ and intent of rhe 
Teſtator, E 3 A- 


(28) 

Apaine, Revocations may beby 2QinLaw 
as well as infaQ, or by due and expreſle 
termes, as inthe ſaid Caſe, of Mounague and 
Jeefryes, where Land being deviſed by Will, 
and the Deviſor after making a feoffement, 
* though therewereſome defect in the Livery, 
tomake ir effeQtuall, orifhe/made a bargaine 


. _ and ſal, that was never inrolled or pranted 


the Tcxerſion, but no atturnement had, ſo-as 
the Land paſſed not, yet in all theſe Caſes the 
'Willor,gift.of Land Rood revoked : But+in 
Caſe he bad onely Covenanted that be would 
have.made ſuch an cſtate, and not dene it, this 
was held to bee no Revocation. And fo by 
fome, in caſe be doe but make a Leaſe, leaving 
the Fee 85 it was, but of this @-ore; 
And if a di may not be betwint maki 
aLeaſefor yeares, anda Leaſe for life,whic 
altereth the Freehold. If a Leaſe for rwenty 
| nn we yr” to 7. $.and after the Te- 
Rator a Leaſe for fifteene yeares, re- 
ſerving a Rent, I take this to be no Revocati- 
arebe bequeſt; but ifthe Teſtator after this 
VVUl- made, take a new Leaſe for a longer 
terme, ſo as the former: Leaſe is ſurrendred in 
E& or in Law, this muft ncedes be a Revo» 
cationof the bequeſt, or at leaſt an adnullati- 
on thereof. and that although the bequeſt: 
were generally, of his Leaſe, not mentioning 
the numberot yeares ; for this which he now 
hath 


(29) 

hath, is another Leaſe, and not thatwhich he 
had at thetime of the making of the Will. 
So, if one give his blacke gelding by Will.and 
after, before his death, he-ſelleth or giveth a- 
way that Horſe,” and buyeth another blacke 
one, this new gotten Horſe ſhall not paſſe by 
the Will, becauſe it was not the Teſtators, at 
thetime of making his Will. So alſo, ifthe 
Cropinthe Barne be bequeathed in O Heber, 
and the lives till that time ewelve month, 
having {old that Crop and Inned a new, this 
Jater Grop ſhall not paſle by the Will, and the 
| former cannot.) 4 ww"; - * by | 

Againe, as revocation ma alteration 
ofthe State ofthe Deviſor, " the Land De- 
viſed, ſo may ita}ſfo be by alteration, in ſome 
caſe of the ſtate or quality of the perſon of 
the Deviſar. As ifa woman ſolemake a Will, 
and aftcrtakea Husband, this without aay 
more, as is reſolved in the aid caſe of Foxſeand 
Hembling doth worke a Revocation, or adnul- 
lation of the Will, for that <lſe it ſhould be 
vrevocable, ſince ſhee having loſt the free- 
dome of her Will,cannot aQually and direQly 
. makea Revocation, as we before have ſhewed. 
Bur notwithſt.nding her Will bercy 
In caſe her Husband before or after marriage, 
with her were bound or Covenanted, to per- 
forme this womans Will, if he ſo doe not, by 
payment of the Ds 1 ao 

3 B 


M.15.26, Flif, ”_ bim, as was ad) 


238-39, E450 


(30) 
Bond or Covenant Rand good, 


and be ſurable 


judged touching the 
ill of Elizabeth Smaleman, marryed after 


ber Will madeto one #0od, Who firſt was 
bound toperformeit: yet another caſe there is 
of Alterationiqthe ſtate of the Teſtators per- 
ſon, which no Revocation of his Will. 
As if he being of ſound mindeand ability, 
make a VWill,' and after becommerh franticke, 
In this caſe this 1s no Revocation, Soas his 
Will ftands till his death inevocable, 'if herc- 
cover not. - Now of a Will Revoked,- there 
may be a reviver by a new Publication y and 
cherofnow. v1 ; 


1 
4 


of 4s 


Of new Publications; 


) * frm: ſhewed how a Will may be revo- 
, and ſoloſcirs force , let us now ſe 
how withour makinganew Will, that fore- 
voked mayberevngd, and ſer on foote againe. 
And thatis divers wayes: as, Firſt, by a Co- 
dicellannexed after thereunto, as was reſolved 
betweene Beeford, -and Barnecor, in the Kings 
Bench. - Secondly, by adding any thing to 
the Will, or making a new Executor, &c. 
Thirdly, by expreſle ſpeech or word, thatir 
ſhould tand or be his Wil's as I conceive, to 
have beene the better epinion in the ſaid caſe 
of Moxmague and Jroffryer, wherein yet was 


. much 


(3r) 
much difference of opinion, both touching 
Revocation- and new Publication, It aman 


having made a former Will, doe make a latter, ,.,.., 


which is more than a bare Revocation yerif 
afterward lying upon bis death- and”. 
ſpecchleſſe, both theſe VVills be delivered 
into his hand, and he required to deliver to 
one of his friends about him, that Will which 
he would have to- ſtand, and to keepe in his 
hands th'otherz be thereupon delivereth/to 
the Miniſteror other his s, the firſt 
made Will, retaining in his hands thelatter, 
as was done in the time of Edward the third. 


Here the former VVill, though made voyde 44841.f9 33. 


many yeares before, by the latter, is revived, 
and , —_ _ _ Burt now 

thata Bequzſt at is voyde, 
awe by Publication after, it may be made good, 
as if one giveto Sor. his wife,apeece of Plare 
or other thing, and hatch no ſuch Wife at the 
rime, bur after marryeth one of that name,and 
COINS his VVill againe;- now this 
ſhall-bee a So-if one Deviſe 
Lands or Goods, which one hath not; It he 
afrer doe the ſame, and then ſay that 
his Will before made ſhall ſtand, or be his 
Will. It (hall be a good Will and Bequeſt, 


for this is in effe& a new making. Anlthough 3-#-6Þ.2.Dy 


m*ſt of the precedent caſes, be of Revocation 


of particular parts of the Will, an. not of the 
total : 


(32) 

ectall : Yet firſt, be it con(idered that,that or 
ſo revoked was in effet the ſubſtance of the 
Wills : Next, it is eaſily diſcerned thatif one 
part be revocable,ſo is another alſo; And thus 
Revocation may ſpread it ſelfe over the wholes 
nay, doubtle whole, Yu» flat, may be 
revoked, as well as by parts, even as a fagot 
may be put wholly into the fire, as well as 
ftickeby ſticke. Andasthe Yelleities or dif- 
poſi $of the Will, are revocable and re» 
vivable by new Publication asaforeſaid, fo is 
alſo the conſtitution of Exeeurors. As if 
one of the Execurors names- be ftricken out, 
and afterwards a ffet. bewritterr over his head 
by the Teſtator, or by his appointment, now 
is he a revived Executor. So. if the Teſtator 
exprefſe by word, inthe preſence of Witneſſes 
that the party put out ſhall yet be Executor g 
| but now I meanewhere the Executors name is 

not ſo blotted out, but that irmay be read and 
diſcerned; for elſethe fter is upon nothi 
if the Verball reaffirmance ſhould renue his 
Executorſhip, then muſt the Vill be partly 
in writing, and partly Nuncuparie, his name 
not being tobe found inthe written Will. 


Of 


(33) 
PPP POPPED ENYNg 
Of the State of things inſtantly upon 


the Teſtators Death, before 
any Will proved. 


Here we will conſidettheſe ſeverallthings. 
I, What i br by agift of a thing certame and 
knowne, as i te Horſe, the Red Cow, fc. 
2. What by a Bequeſt ro an Execuor.” 
3. Whatwrought by @ Releaſe in the Will, to « 
Debror, 
4+ What by making a Debtor, oy Creditor, an 
E xecutor. 


$ touching rhe firſt, viz. rhe be. 

ANSY queſt of a Chartell reall, or perſon- 
all, which the Teſtator had in = 

the 


ſeſſion, notwithſtanding that,i 
faid Teſtator had by his Deede or writing, or 
but by word in his death-bed, or before gi- 
| ven theſe his goods, and dyed before they 
had beene taken, heto whom they ſo were gi- 


162.6 Ms. 


Dy. 110,4.4 


r39.5. {+4 


ven, might have taken theny, yer in this caſe ;33 &5< 

of gift by Will, neither canthe Legatee, ris. 

he towhom they are bequeathed, either take 
F 


them, 


(14) 
: them, or recover them from the Executor, or 
a (ranger raking them. by iny' Suite at. the 
ofthe econ Lay forthar he hath Ho property in them ; yea 
653 - if rhe Bequeſt be to himfelfe, who is made 
$o reſolves. Ex&cutor, be ifof Leaſe, Plate, Cattell, Rc. 


inb.e. M.onely 


nb... M-0%-:. I hey ſhall cot veſt nor ſettlein him as Legare, 
mexpl. & Sine? Bt as Executor, untill expreſle, or implyed 


Se more of his eletion,but- made to haveand take the ſame 
a LecLnem by way of Legacy. And: the weaſon in both 
of one EXc'®" caſes 15 this, viz. Thar the Lawe preferres, 
debrs, andthe ſarizfation oſthery before Le- 
gactes,. and ties Execurors alſo w that rule, 

and therefote will transferre nothing fron or 

_ outofthe Executor, 'tilhe ha ed 

of the State of the debts to be paid, and'goods. 

out of which the ſame are to be paid, ſhall 

frnde that fafely thisor thar legacy may take 

effe& without making any defe& in payment 

of debts, or drawing upon him and bis owne 

goods any or lofſe as a waſter: and 

ſhall aſſent ro ſuch + Thus 

now is the Law taken ; but heretofore ſome 
opinion hath runne otherwiſe, 272, That hee 

det. my Bequeſt was made of a thing 
oftate per?” knowne and-certaine, might take ir without 
ſeddaive vpn any afſent of the Executor : andthat when to 
Faveruane hat the Executor himſelfe any good or Chartell 
$a he Moveable or immoveable was bequeathed. 


point was 


point wandne” Incaſe there were otherwiſe ſufficient 
and then ad 


- en adjud- for ſatisfaction of debrs, the ſame ſhould os 
al Le ſtanely 


(35) 

Rantly upon the Teſtators death, without any 

a& oreletion, by the Executor be cransfer- 

red into, and untohim inhis owne right, as a 

Legacy, and notremaine in him as Executor. 

As for ſummes of money bequeathed, or fo 

much in Plate, or Ringes, it | is evident that "*** 

they muſt be had by the delivery of the Exe- 

cutor : Yet hath the ſuch an intereſt 

before delivery , asthat dying befere payment 

it will goeto his Executors. But as I take ky 

ic, ao ſuch to whom any thing certaine is gi- 

ven by Will, can make any gitt or grant of it, 

beforg the Executor have aflented to his ha» ,_........ 

ving z Nor will the Execu- more zfer Ti. 

tors aſlent, after the ſuch relation, aa © 

25 to make good the grant precedent 5 why ſo, 

yet > morxethen an atturnement of a Leaſſee, 

which is alike affent tothe grant of another ? 

And Quereifby the out-lawry of the Legatee, 
before the Executors aflent, this thing bequea- 
thed be forfeited. 

If without juſt cauſe an Executor will refuſe 
toaſlent he is compellable by Law Spirituall 
or Court of Conſcience, yet if Spirituall 
Court preſſe to doe where is juſt cauſe to ſtay, 
a Proh;bic. lyeth, s: Credo, tor ſince executors 

liable to recovery of debrs againſt them 

y Comtnon Law, It is reaſon that Law en» . 
ablethem ro keepe wherewith to pay. And 
here yet note ſome ſeeming oppoſition in _ 
F 2 or 


(36) | 

. forwhcre beforepreat difference was ſhewed 
berweene a Deviſe or: Bequeſt, and a piſt or 
a'ienation executed'in ones life time ; Yetthe 
Eord Deyar repores it to be reſolved, that where 
a Leaſe for yeares was made upon condition, 


that the Lefſee ſhoald not Alliene in his life 


time,. that yer a Bequeſt of this- Leaſe by bis. 


Will,wS abreach ofthe Condition as being 
an alienation in his life time, 


3. Ofadiſcharge by Will toa debtor ſome 
queſtion may be whetheito: perfe and make 
codthis, fo as the-debror 'may d it in 
arre, there be not requiſite,as in the former, 
rw of the Executor. _ on ſide, 
ince this giving is a forgiving, for he to whom 
it is dememnh ,cannot:otherwiſe have ir,then 
by.way of retainer, it may probably be ſaid, 

| thathere needes no ſuch aſſent of the Execu- 
tors, as in the caſe where any thing is to be 
transferred'; for here is rather an extivguiſh- 
ment, and an« xoneration then'a'paſſage of a 
. Chartell by way of Donation: On the other 
fide it is probable that it being bur a Bequeſt, 
and fo a Legacy, fince debts are in Law and 
Conſcience, tobe ſatisfyed before-any Lega- 
cycs, thattherefore the Executor having not 
ſufficient. otherwiſe ro ſatisfic his Teftators 
debts, Tnay ſue for this debr, and refuſeto ſuf- 
{crit to paſſeaway asa Legacy, And to this 
Opinion: 


CSS. 2 


.0—.-— 
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opiniondoe Ferclive,. as belt for Creditors; 
2nd fatisfation of debts: is, by Law reſpefted 
as-an a& greatly concerning the Teſtators 
ſoule. Bur tome will perhaps make a contrary 
doubt, thatalrbough there be an aſſent of che 
Executors tothis diſcharge, yet u will not a- 
mount to a legall releaſe, for that a debt, ar 


leaſt, if it be by ſpeciallcy, cannor be releaſed Nis 5b 


but by Deede, anda Wallis no Deede, fora 
Seale is not neceſſary thereunto, rhough it be 
firand convenient, whereto Lgive this anſwer; 
that a Will it be not properly ang} le- 
gally a ,Deede, Yor it-may be. gyod enough 
withouta Seale, which is ancſſentiall part of 
a Deede, yethath- it the farce and cffeR of a 
Deede:  for-as a Releaſe.;cannot. be made bur 


by Deeds, ſo.neithercananEftateqr [ocereſk 


though but for- yeares in. Tithes,, Advow- 
ſons, Commons, Faires, and like things be 
grantedor aſſigned otherwiſe then by Drede, 
yet it is-cleare, thar' ſuch a ſtare for yeares jn 
any oftheſe may begiven by ,W1ll, as well ag 
a Leaſe of Land, which proves a willto hare 
the force and effet ofa Deede. 


Of making 4 Debtor or Creditor, Executor, and 
fir ofibe Debtor mad: E xecutor. 


Uppoſewe thenthar and B.being made 
Executors, the Teſtator was indebted to 
P 2 A. 


(38) indebted to 
he Tehtaror mam—1 6m ———P 
z21.H.9.121, ſtand POINTS the Jt ye Executor, 
cone: Davy & that thed &, this making of let Debrees, 
Choke. 8.E.4.3. Law extin Y Law. herfore $: 
wes beinga Releaſe in their debters —_—_— 
hay account ke ofrnaking thinkes fuch a debre 
dig are, (9K H ra wony” che a himſclſe reſirai. 
ab yet ſhould hold | fit there- 
ap ee En 1) chore all wan 
ned in Conſcience, ned ) tl 
boy <OI— ——— 
om 9 ng yr either d Court of 
Plowd,1 86.4, to ſarisfie wherher a Teſta- 
the jms 6 | :and'Tdoubt :uſtly fo order ; the ; ii 
—— ſeience may chaps porins of this by ma- 
LvyHha ta _— = > And mhar tho 
h he ne- 4 Arr apr ay em nes ing any 
ro nies. EN on nr, there be 
—_— ya! the debrors ed fo tlſo when _ 
+35 20, per ' nt debrors : dur one of ther 
Fe ys 23. many joy made, and | cannot ſue 
debtor 'to the Teſt who is the debtor, i 
without making _ hee cannor — sof 
NE SIN: Lorconching A 
:a2 pla r 
rty-Leftaa P The like Law d, whereone 
demarteris 11” þ or Cv hed gt SC EOIEES 
Efnſ rhe Kee: treſpaſſe or wy one of his _ anaRign 
Exror who was made his Bay xa B, who broug heir 4wo 
hs wg gether with A. inſt the Bayley, m7 names 
of Account agal 


(33) © 
names onely; Juſtice! Here held the ation 
well brought: This was in the beginningof ,, 
King Edwerdche third his time z bur the con, 
hath beene fince reſolved, fome alſd have 5277 aww, 
dab chncebough inthe life of this Executor, 
whowasa debtor, he could not te Sued, yer 3127-37: 
aſter his dearh, the ſurviving Executors might 
ſue his Executor : but that cannot be, as I take 3j.=+3-6 
it, for that' the debr was uttaly extinQ, by { 
the making ofhim Executor; as ifthe Tefſta- 
tor bad 'rekaſed it to him, yea, thongh this \ 
{ Executor dyed before he did ever Adminiſter **** 1% 
or prove the Will. And like extinguiſhment 
ofthe debt, if rhe Creditor marry with one of 11#-4453-14 
the Executors of- the debror, yer 'was there 
an Action of debt maintained temp, Edward 3, 
By the Husband and Wife, againſt the Hus- , ..z,;.c2. 
band, and other Execurors upon an Obligati- **#* 
onby the Teftaror' ro the Wife, before her 
_—_ Bat if a debtor rake Adminiſita. 
tion of the goods of his Creditor, this mee 
thinkes ſhould not diſcharge him, bur thiſt 
bis debt ſhould ſtand as aſſetrs in his hand be- 
> rr intcſtatedid no a to free him from 
edebr. 


The Debtor or Cyeditor made Execurer; 


T His making ofthe DebtceExecutor, and 
ſo the party who both ſhould pay _ 
, payeo, 


( 40) 
payed, thedebt giveth him clearely 
pay: himſelfe before any other, if his debt be 
Ne Nel. by Specialty or upon Record. Nay, ſome 


ges,vut 512-44 have held that ſo much of the goods of the 


Cheefe Joſt. 


Plewd. 1 5 -b, Teſtator ſhall bealtered in property out of the |; 


Wheetbe 8993 E xecutor,as Execucor, into him as 
luc-which hail but how that can be, I cannor ſee : For whe 
ther ſhall it be ſatisfyed out ofthe Leaſe and 
$-e Pl. Chattells reall, or perſonall, whether out of 
544 he like of the Corne in the Barnes, Cattell inthe Fields, 


a Legacy of 


wenty pound Plate or Houſholdſtuftez this till ſome cle» 


__ to the 


"ao. Cion madeby this Debtee Executor, cannot 
- be knowne, norfhall beeffeQed by anyope- 


ration of Law, the Executors e- 
leQion, abba Grbfiticn y where and 
how he will. For certainely, as an- Executor 
hath eleRion topay, which Creditor he will 
| firſt, ſohath he eleRtion to pay and fatisfic 
"Ori 52211  Dimſelfe, by what part of the Teſtators geods 
no more then he will, yet peſhaps ifthere beready money in 
the Executors hands, there ſhall be an altera» 

tion of the property of ſo much thereof as was 

owing by the Teſtator to the Executor. And 

if there come notto the hands of ſuch Execus 

See Pev-4.15. COT , ſufficient ro pay himſelfe, he may have 
11.4433 an Attion of debt againſt th'other Executor, 
20-£-4.179. OrtheHeire, as by | hath beene concei- 
21-53 yed: yetlctitbe well adviſed of, whether, if 
he doe Adminiſter at all, and ſpecially, if he 

pay himſelfe any part,he have not thereby _ 

| 7 re 


F 


: 
l 
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red xr difabled his Suite for che Reſigue, But | 
if herefuſeto Adminiſter at all, it were very ,,.,u, 
unreaſonablethat he ſhould not be able to ſuc p#54Me «| 
che orher Execurors, forſo a Debtor might by canno appors- 
ſubtilry make his Creditor an Executor with ** 
others, and rake a courſe that his goods ſhould 
cone onely intorthe hands of thoſe others, (o 
as the Debtor could not pay himſelfez and 
conſequently, if he conld not ſue the other Ex= __ 

ors, he ſhould rhus be ſtripped of his debt 
bya ſleight. £u.£re,ifhe may bring the ati- 
on in the name of the other Executors, onely 
the Will being pu in his name, as well as 
in the names of the reſt, or whether the Aci- 
on ſhall be brought in his name alſo, and then 
hebe ſevered at his owne prayer. But againſt 
the Heire there is none to joyne with him, and yy md ye 
him may he ſue, ifhe have not Adminiſtred as fereitthe | 
Executor ; this admitted, that the Bond ex- and he have no 
tend to the Heire, which without expreſſe S9congons 
words it doth not, though for the Executor it 
be otherwiſe, . 


Thus having conſidered of the State of 
pas. EXP" and without any Will proved 
or other at done by Executors : wee ſhould 
now come to the point of proofe, but two 
rhings,pertinent to it, are in Order precedent, 
G L#ha: 


\ 
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1. What weybedonelyor 10 48 Exceutor before 
proving of the will, | 
2. Of Kefuſall, and the things incident there- 
PIT : 


Before probate, nhat may be done by oy to 


Execurors. 


S tothis it is cleare, thaf before provin 

of a Will by the Execuror, he may ſeife 

and take into his hands any ofthe goods of rhe 

Teſtator, yea enter into the houfe of the Heire 

ifnot locked fo todoe, and to take the ſpeci- 

altics of debts and generally he may doe all 

£4433.47. (Di0gs, Which to the Office of an Execuror 

7.4.4..%.  pertaineth (cxcept onely bringing of AQions 
They cannot ſue . - 

till they have and Proſecution of Suites.) He may pay debrs 

che ke TECeive debts, make acquittances and Relea- 

acdiarry- =fegofdebrsductothe Teftaror, andrake Lea- 

' ſes oracquittances of debts owing by the Te- 

ſtator : Yea, if before ſuch proving, the day 

incurre for payment,upon bond made by or to 

the Teſtator, payment moſt be made to ar by 

this Executor, though no Will be proved up- 

on like payne of forfeiture; as if the Willwere 

proved, 'Alſoan Executor may before Pro 

bate, ſell or give away any of the goods or 

Chartells ofthe Teftator. And whereas the 

aſſent of an Executor, is neccfſary to the ſet- 

ling and Exccution of a Legacy, as before hath 


bcene 
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beenc ſhewed. So as if onegiveme his white 
Horſe, or blacke Cow, by Will, or any other 
well knowne thing, I c:nnor after his death 
take, ir, though 1 come where 1t is, but am 
puniſhable by ation of treſpaſle, at the Exe- 
cutors ſuite, 1f he doe not aſſent 3 yet an Exe- 
cutor before the Will proved, may give this 
aſſent, and it will ſtand good, Yea, although 
hedye after any of theſe aRts done, the. Wil! 
being never proved by him, yet doe theſe Ads 
{adone, ftand firme and good, as I take ir. 
Yet (as Ifinde) an Executor, making his 
Will, and dying betore he had proved the 
Will ofhis Teftator : his Executor may not 
prove both the Wills, and fo become Erxecu- 
torto both the Teſtators, But in caſerhe | _ 

$ were, after debrs paid, bequeathedto »,.351 © 
the Executor, his Executor may take Admini- 
ftration ofthe firſt Teſtartors goods, with the 
Will annexed, as by Do@or Drury, was in 
the late Queenes time declared to be the Law 
and courſe of the Court Spirituall, ro which 
crediewas given by the Judgesofour Law, and 
the Court of Srar-Chamber: for thoughthe 
Booke doe not mention it to have beene in 
Star-Chamber,it is elſewhere ſo reported : Yea 
an Executor, for goods of the Teſtator taken 
from him, or atreſpaſſe doneupon the Leaſe, _ 
Land, or a Diftrayning, or Impounding of #i:.cuewe 
goods.or Cattell, may mainetaine beforethe x," © 

G 2 Wil\ 


Wrey.*1- EI. 
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Willbe proved, ARions of Treſpaſſe, or yes 
plevin or dernue, for theſe Aﬀions ariſe upon 
the Exccurors owne poſſeſſion. But before 
the provirg of a Will, an Erxecutor cannot 
m-.. inetaine a ſuire or action of debt orthe like, 
Ard tte 1caſon is, forthat therein hee muſt 
ſhew forth the Will proved, under the ſeale 
ot the Ordinary. And lo, as Itake it,: muſt 
it be,1f he bring any Action for treſpaſle done, 
or goods taken in the Teſtatcrs life time, fo 
as the Teſtator himſelfc was intitled to the 
Action, and it growes not upon the Executors 
poſſeſſion. I findethat an Executor granting 
the next avoydanceof a Church which to him 
came fromthe Teſtator ; the Grantee maine- 
tained a Quare impedir, without ſhewing forth 
the Will : Bur the Executor bimſelfe might 
ſo have done, 2$ of his owne pofleſſion before 
the Will proved, and ſo without ſhewing it 
under the ſcale ofthe Spirituall Court, as wel! 
as Aſtions of Treſpaſſe,or Keplewin, for goods 
takenafter the death ofthe Teſtator: yet in the 
PrinCipall caſe of Greyſbrooke and Foxe, which 
was an Action of Detinue by the Executor, 
for goods taken or detained aftcr the Teſtators 
death, the Plaintiffe did ſhew forth the Will 
proved. But that proves not any neceſſity 
thereof, or thar ifthe Will had not beene pro. 
ved, ir could be no hurt to ſhew it forth, (© 
upon his own con'raQt forthe Teſtators goods 

as 
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as ifthe Exccutor ſell Cattell or other $ 
ofthe Teſtator, before the Will proved, hee 
may for the money payabie, mainetaine an 
ation of debr,before he have proved any VVil: 
and in thisand the ation of ITreſpaſſe, there 
is no neceſſity of naming him Executor. Alſo 
on th*other fide, an Executor may well 

be ſued for debrs of the Teſtator, before t 
Will be proved for he may not by his owne 
A& of delaying the Probazeofthe Will,keepe 
off Suites,except he willrefuſe in due manner, 
that ſo Adminiſtration being granted, there 


My-mnay be ſome body Suable by the Teſtators 


Creditors, for debts by him owcing, And 
the uſuall plea of the Defendant, toeftra 
himſelfe fromthe Teſtament, is to ſay thar 
neither is Exegutor, nor hath Adminiſtred as 
Executor. So asif heeither be Executor De 
jure, or De faFo, by his owne at of Admini- 


ring it ſufficeth. / 


Of refuſal to prove the will, and therein of 
Adniniſtrauuonforeclading refuſal. 


PII this other point, fit tobe 
thought of, before wee meddlewith the 
Probate, 112, Refuſall ro prove, we will there- 
:bout conſider theſe ſeverall parts, viz. Fir 
how, and in what manner refuſall may or muſt 


be. Secondly, in what Caſes, or inreſpeR 
G 3 of 


(46) 
of what as one named Executor hath loft or 
determined his eleftion of refuſal} oraccep- 


rance. Thirdly, of what effe@t and operation . 


the refuſell is, what difference, where all the 
Executors refuſe, and where bur ſome or one 
of them. Fourrhly,wbar relation it hath. 
3.He.7. 14. Now tonching the firft ; the Ordinary, be- 
fore commirtmg Adminiftration where a 
Will is made, and Executors named, ifhee 
o.£4.4.43 Knowof it, muſtſend out Preces apainſtrhe 
3-#e.7-14 Eneccutors, to come in and proveit, and if 
they doe nor come, they are to be excommu- 
nicatez bur if they doe come, if they nor any 
ofthem will prove, by reafon of ſuch refaſall, 
the Ordinary msy commit Adminiſtration ; 
perhaps alfo rhey may be appointed Erecutors 
aratime farnre, and nor preſently. Now re- 
fufall cannot be verbally, or by word, bur ir 
».r4.4.z3 muſtbeby ſome a&entred or recorded in the 
bee Flow 154+ Spirituall Court, and therefore miſt be done 
Execuorfe the before ſome Judge Spiritual, and nor before 
debt; thisza- Neighbours in the Country for that is not 
fafall of te CeffeRuall. Yet Sir Ralph Rowlerry making the 
ExecurorBipe Lord Keeper Bacon, Catlin , Chicfe Jullice, 
and the Maſter of the Rolles, Executors, they 
wrote a Lettes to the Ordinary, thar they 
could not attend the Executorſhip, and there- 
fore wifhed him tro commit Adminiſtration, 
whodid fo; making every of their Refuſal), 
and this was held good: So as a Leaſe being 


/ by 
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by that will bequeathed to Cathy, and be after 
this refuſall entring and aſſigning it tocne, and 
the Adminiſtrator, aſhgning it toanother, ir 
came in queſtion betweene them whether had 
beſt right, and Judgement was given for the a. at &39.c4, 
aſſignee of the Admaniſtrator agairſt Catling —onrnen—h 4 
aſſignee , whereas, if tbe Refuſall had beene 
void, Cailinhad continued Executor, and ſo 
his title had beene better, Firſt, in caſe the 
Ordinary himſelfe, be made Executor, there 
faith the Booke hee may refuſe before his Booke carte hikes 
Commiſſary, and ſowas it there pleaded for Canntaey, 
the Arch-Biſhop of Canterbury, who was made 
Executor to Sir William Oldballe. 


what (ball be ſuch a medling or Adminiflring | 
by an Executor that be cannot refuſe after. 


{ A Stothe ſecond, where ati Executor bath f,54+47-54l-" 
Adminifired, he cannot , afterwards re- Execuor us Ad- 

ſuſe, becauſc:he hath alwedy accepred of the Dyrin cate of 

Executorſhip, and ſo dererminicd biscleRicen: x, pee. 

at leaſt the Ordinary ought not to accept of ***+ 

ſuchretudall, but \ouldoompel! him to take 

upon himthe Executorſhip,.as the Law: was 

taken both inthe time of xd. 144 4ndof Queen 

Elizaberb: Yerit the Ordinary doe admit one Por7.eve:," 

torefuſe,notwithſtanding that be have Adi» 

piſtred : ebis: fandeth good, as: it - ſeemeth, 

couceived by the Judges inthe tice of Hen. 6 And. 


for 


Mich 29.28. 
Elf, 
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for there the Execuror commanded one to take 


goods ofthe Teſtator, out of the hands of 7, 
S, whodid accordingly , and afterward the 
Executor refuſed before the Ordinary,and Ad- 
miniſtration was commirred ro the faid 7. F, 
who brought an ation of treſpaſle agaibſt the 
party ſo taking thegoods from him, and there 
the refuſall avd committing adminiſtration 
were admicted ro be good: ſo perhaps Fatum 
Valer quod fieri non debuit. And it well may be 
chat the Ordinary did not know of the Execu*+ 
tors, ſuch intermedling at rhe time when he 
did admit of his refuſall. After Refuſall and 
Adminiſtration committed, the Executor 
cannot goe backe to prove the Will, and af- 
ſme the Executorſhip : bur if onely upon the 
Executors making default ro come in upon 
Proces,to provethe Will, the Adminiſtration 
be committed, here the Executor may yet at 
any time aftercome and prove the V1ll,- and 
ſo undoe the Adminiſtration : as was inthe 
late Queenes time reſolved, betweene Bale and 
Baxter. 

Bur what if after refuſall, it ſhall appeareto 


the Ordinary, 'tharthe Execuror had admini. 


ſired before hisrefuſall, ſo as had it beene then 
knowne, the Ordinary ſhould nor have admit- 
ted him to refuſe. Vhether now may he re. 
voke his adminiſtration, (for it is revokeable} 
and inforcethe Executor to procced to _ 
Ws O 
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ofthe Will. And ſurely me thinkes heem 

tor that the Executor by Adminiſtring, ha | 
determined his eleRion, and accepred the of- — 
fice of Executorſhip ; now he cannot both ex- Pecan had: 
cept and refuſe. Befides, we know that Cre- yt www'd ner 


ove the 


ditors may maintaine their Sutes againſt will. #. route 
him, having once Adminiſtred, the Com- 5.7 being (et 
mon Plea tofree himſelfe, and ſhew that hee {pr 45h tt 
is notthe party ſuable for the Teſtators debt, jr /42rs. an 
being that he neither is Execntor, nor ever ple; and was 
did Adminiſter as Executor, wherefore 5c tun - 
hee having adminiſtred, it will be found a. Jones 
gainſt bim. Now itis not congruous, that in «wo 
the Spirituall Con:t there ſhould be no Exe. 
cutor, and yet inthe Courts of weftminſter 
there ſhould be an Execuror, Bur fince this 
Point of Adminiſtring is ſo material|to the 
Point of being admitted, or not admitted to 
refuſe; we will here conſider in this plice, 
briefly,what ſhall be ſaid ro be an Adminiſtra- 
tion by an Exccutor, determining his cleQi-. 
on, and diſabling his refuſall, and what nor. 
1.Some will perhaps conceive,that the at of 
the Executor in the fore-mentioned Caſe, 
where he onely commanded 7. 8. to take 
oods of the Teſtators our of a ſtrangers 
ands, was ro Adminiſtration : and it is true, 
that in thatBooke it is paſſed in filence, and 
not expreſly ſai4ro be an Adminiſtration. 
Bur the Lord Dyer in the Cafe of Gr:i/- 
brooke, and Foxe, ſpeaking of th Caſe, faith 
H expreſly, 


36. Hen.s * 
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expreſly, that the Ordinary might there have 
rejected the Execurors retuſallz for ſaith he, 
whenthe Execu:or had once intermedled; he 
ſhould not bave beene ſuffered to refuſes ſo 

| as he doth clearely admit that to have beene 
20-744 17.49% An Adminiſtration, And elſe wherc it is held, 
thatifan Executor take goods of the Teſta. 

ror, and convent them to his owne uſe; this is 

an Adminiſtrati-n ; yea, if hee doe but rake 

them into his hands, ſay ſome, without con- 

verting of them : [fthe wite rzke more appar- 

ues, | Tell of her owne than is neceſſary, this is an 
+1.4.6.19.2>. Adminiſtration, as the Booke admits , but it 
$1:0:931-"* by the affent, or delivery of the Executor, it 
is not. More clearely, 18 one doe either pay 

1.£17.Dy.166. debts of the Teftator, or receive deb 


»13.Ed, 3.Exce. 


” make acquittances for them, or 
-+142.4.  Teſtators debrs as Executor ; orgive away 
194.7.» goods which were the Teſtatozs, or deliver 
money of the Teſtators for Fees abc:ut pro- 
vingthe Will: all theſe be full and cleare Ad- 


2, £44.59, Mminiftrationsas Execuror, Butfſaith\F.rzberb. 
-».471-5-- jfhe oncly lay out bis owre money = Fees, 


this is no Adminiſtration, ſo faith Fx.wicke, if 


be pay debts with his owne money, and if he 


doe it above the Funeralls. But ſome diffe- 
rence may be berweene Ads done by one, 
named Executor, and by a ſtranzer, viz. to 
make him anExecuror of his owne wrong, 
whercot wee (ball ſpeake after, not in this 

place, 


(5r) 
place, If one being ſuedas Executor, take it s. e44.11.134 
vponhim, and plead in Barreas an Executor, "45" 
chis is an Adminiſtration. 


of the force ard effelF of refuſall, 


S to the third Point, vis. the force or 
cffeR of Retuſall. Firſt, ir is cleare, that 
rs. one — -— m_ -4 
e, or being many, it they doe all refuſe, 
' thenis the party dead Inteftate, and Admi- 
niſtrationis ro be committed with the Will 
annexcd, as is before ſaid z norcan any after 
meddle as Exccutors. Burt in caſe there be 
divers Executors, we. «4.3 and C, and 4. 
onely refuſcrh, and the VVill s proved by the 
othets, there 4. cominneth an utor, not- 
withſtanding bis refuſall,ſoas he till may re- 2f\7- sf 2. 
leaſedebts otche Teſtator z and debrs owing 7: 
by the Teſtaror may be releaſed ro him; yea 
ifSute be robe had, by, or againft the Exe- £4 3. 1». 
cutors, it ſhall nor be in the name of B. and c, OE 
onely ;, but. alſo muſt be named as a Plain» 4:24; 5.14. 
tiffe, or Defendant, elſe the Aion may be *©*54**+ 
overthrowne. For the Will being proved, all 
the Exccutors thereianamed, ſtand and con- 
ctinue Executors, notwithſtanding any of their 
retu(all,as itwas reſolved in the latercnd of the 
late Quecnes time,according to divers former 
rxelolurionz, And therefore this Execuror 
H 2 which 
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2 which Eath rcſuſed, may aſter wards Admint. | 
ſtcr at his pleaſure, and intermeddle with the | 
42.El7.Co.9f gocds, as wellas the others : yerſaith Bros | 
Oe” C hiefe ]uſtice, -fterthe death of his Compa- | 
nion, he cannot fo doe, but then the Executor 
of him who proved, is onely ro Adminiſter, 
++ 5140; Lud pon et L-x, There may be ſome dit- 
,-4,31.144- terence Herweene Surcs by Executors, and 
"_ Sutcs againſt Executors; for when themſelves 
ſue, they being privy tothe Will, and having 
the Cuſtody of it, mu{ibring their Action in 
the name of all the Exccutors according to 
the W ill ; but he that is to bring an AQiona- 
gainſt them neede not perhaps rake notice of 
more Exccutors, thanthoſe that have proved 
the W ill, or otherwiſedoe Admiviſter: for. 
it 15no good plca for themſelves inan Action 
: gainſt them,to ſay there is anotherExccutor, 
without ſaying alſothat he hath Adminiſtred, 
as it ſcemeth- by divers Bookes. Nay one 
-Booke inthe time of Hexry 8, goeth further, F 
1fz, that if Sutebe brought againſt all, yer 
one of rhem not hncomeding with the pro- 
virg ofthe Wil!, may pleade that he was ne- 


ver Exccutor, nor Adminiftred as Executor. 
3 4- Hew EC, zj8.6. 


34-Hene, "+ By this. ir ſhould ſceme, that Executors re- 
$3. Hen. 6 25: fuſing (I mcatieall c frhem, ſozs no Will is 
27 Hen 8. 11-5 . . . 
1014 (ur 46mm, proved) they inan Aion againſt them, may 
ſay, that they-were never Executors ; butme | 


thinkes they ſhould not ſo pleade, but (hew 
the 


(53) 
the ſpeciall matter, as was done in the time of 


Edward the Fourth. 9-64. 4. 
Asfor Relation, I will forbeare toſpeake, © .».5 je. 


till 1 come to proving, for that Probate, and 
Refuſall Aland inthe lame ſtate, as touching 


Relation. 


of proving Wills. 


Ow lct us ſce touching the Probare of 
N Wills, whar is conſiderable ; and there- 


jnof theſe three or foure pants; 


t. Where, and "befere whim, and bw the 
prooſe muſt be. 
2. What ſhall be Bona notabilia, to intitle 10 
Probate. 
3. What farce or validity, either a right, or 
erroneous Probate hath, 
4. hat relation either Probate or Reſuſall hath. 


As touching the firſt Point, viz. How, 
and where, and before whom Wills are tobe 
proved, briefely thus ; 

The proving is inthe Spirtzuall Court : yet 
in ſome Manors by Preſc:iption, Wills are 
to be proved before the Steward, though. co 
Lands thereby pafſe, as appeares by divers 
Bookes: and in the Manor of Maunsfieldis 
this Preſcription ; and ia others whereof Tre- >7:3-F124 4. 
maile, was Steward in King Richard the third © 7 
his time, as ke declared, and the like. I may 

H 3 tcll 


11 H.7- 12 


Flow. Corn. 299, 


: Cor. 4-3 


Ads 20. 27- 
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tell of &y owne knowledge, touching the 
Manors of Cewl. y and Cave) (har inthe Coun 
ty of Oxfera, where I have kept the Courts 
tor the Lord Yirzant wallins ford, atid found it 
in preſent and frequent uſe, Andit is ſaid by 
the Judges, inthe time of King 7ezty 7 . that 
this proving of Wills itr che Court Spi- . 
rituall, is not ancient bur of later time. Yeait is 
acknowledged by Linwood the Deane of the 
Arches, thartit pertainesnot to the Spiritual 


Court of Common right ; nor is ſomuſe in 


other Kingdames. The reaſon why the Law 
of England hath herein given way to the Or- 
divary, and Court Spirituall, is ſaid by Walſb 
in Greisbrooke & Foxes Calc, to be the pietic 
and iftegritze which is preſumed to be in thoſe 
ofthat FunRion, having charge of ſoulcs. In. 
deederhcy arc,asit ſeemesro me, Exccutors 
ofthe New Teſtament; or laſt Will and Te. 
ftament of teſiw Chy:t;whetb {great Legacies 
ahid Gitrs are give tothen, & by Paſtors to be 
diſpenſcd & Giſtribured :0f which diftributers, 
it is required,as S, Puw/ſaith, 7 hat they br found 
fothfall. And happy are they who with him 
can pleade, Plen? AdminiFavit, wiz. that 
they have fully Admitiſtred, as he did ; much 
depcndingrhereupon, viz. Gods honour, the 
bleſſing, proſperity,8 {afery of the Country, 
the Pictic, Juſtice, Conſciznce, Contentari- 
on'and Salvation of men, As for Wills _ 
ve 


” 
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ved in Loadon, and Oxfird, before the Major, 
that is onely inreſpe@ of the Burgages within 
thoſe places deviſable, bur they were to be 
proved alfo before the Ordinaries, in reſpe&t 
of the goods, and there onely where no 
Lands bequeathed. 

The proving then is tobe before the Ordi- 
nary Generall, particular, or ſpeciall. By Ge» 
nerall, I meane the Metropolitanc or Arch- 
b ſhop, before whomit is to be proved in caſe ri« 7. 1rorin. 
the Teſtator have goods valuablecaliced'Bowa jg outs 
notabilia in divers Dioceſfes, whereof he is $474 
Superior, 

Of Bona Notabilha, 


V V Hat ſhall be ſaid to be Bong Notabr- 
{ia is confiderable, for there-abour 
hath beene much diverfitic of opinion - Some 
holding, that they muſt be of tortie ſhillings 
value; (ome five pound, forge renne ; 
yea ſome, that the value ofa penny. ſufficerh 
ro draw it tothe 14vrchbiſhop, from the par- 
ticular Biſhop. But that di of opini- 
on I conceive to be now cleared, bya Canon, 
made in the firſt yeare of his Majeſties 
Raigne,at a Convocation then held, 
i is eſtabliſhed, that five pound ſhall be the 
 ſumme, or value of Bona Noteb.lia; yetthere- 
ic isthis Prov: ſo, that where by Compoſition 
or 


»1 Elie. 
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or Cuſtome ia any Dioceſles, Bona Notab Tis 
are rated at any greater ſumme z the ſame 
ſhajl continue not altered, lt is likewiſe there. 
by provided, that if avy man die in /tinere, 
viz. in his jonrney or travell, the goods 
which he then hath about him, ſhall notcauſe 
that Admiciſtration ſhall be commir:ed, or 
the Will proved before the Metropolitan, 
Having confidered of the value : now ano- 
ther Point obſervable, is, what chings ſha'l 
be ſaid, robe Bona Notabilia, And as.to that 
debts owing ro the Teſtaror, are Bows N #tabie 
lia, as well as goods in poſſeſſion ; their value 
being anſwerable, yer | thinke, if the Peral 
ſumme ofthe Bond be but five pound for pay. 
ment of a lefle ſumme, alchough the Bond be 
forfeited ; yet inthe Spirituall Court, where 
reſpetto Conſcience, ſuppreſicth the favou. 
ring of Executors; this will not be taken to 
be Bones Notabilia, viz. of five pound value, 
inLaw, the whole penall ſumme be 
2dutie. Bur ifthe debt be five pound or more, 
thoughit be deſperate or due fromthe King, 
againft whom no Sure can be,but only by peri. 
tion ; yet will this ſtand for, & as Bona Notabi- 
lia,as [take itin the Court Spirituall, though 
thercabour I can but c6jeQure ſince the Rules 
of our Law determine ic nor. And this Point 
couching the Kings being debtor, I finde de- 
bared inthe late Q1eencstime, butnot reſol- 
ved 


/ 
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ved, ſo farre as 1 finde, but there Porhan'at 
the barre urged, that no debt ſhould be Bo: 
Notabiliaz and if it ſhould, yer'norſuch, for 
which no remedy by Sure,as in that Caſe,the 

ne being debtor. Yet a further Queſtion 
Locall, is touching theſe debrs,or things in A. 
Qis6,in whacplaceor Dioceſſe, they ſhal be ſaid G3perennie= 
to be, as Bona Notab.viz.whether inthe place <= 
where the debtors be, or where the Obligati- 
on, or other ſpecialties be. And as tothis,the 
Law hath bin taken, that becauſe the perſons 
ofthe debtors be CT tran- 
firorie; therfore theſe debts ſhallbe ſaid to be, 
and to make Bona Notabilia, where the Bonds, 
or other Specialties be,and not wherethe deb- 
tors inhabit and dwell: arid ſo was it not long 
fince conceived by [uſtice Welwefly, and Ju- ,;, 37. Eg. Xf 
ſtice Beaumont in one Pretimans Caſe, no og. Gmy Pe Pit 
ther contradiQting it. Herein therefore many 2» 395. * 
aremiſtaken,who only in reſpetthat the per- 
ſons of the debtors do dwell in forrajne Dio- 
ceſſes,other then the places ofthe death ofthe 
Teſtator, or where his other goods were,doe 
take Adminifſtrarininthe CO Court, 
though the Specialties 'remajned, whert' the 
parry died, or his goods refidue, were, Bit in 
caſe chedebrs be onely by Contrad without 
Specialtie, then indeede they are ro beeſtee. 
med Bona Notabilia, there, and in that place, 
where the debtor is as the ſaid Judges well 

I conceived 


23.fllt, 


1 
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ceived the difference. But in caſe Land be pi- 
ven toExecutors, for of Debts or 
ies, this ſhall not be Bone Notabilia, as 
ir, thovghit be Aﬀets, 


of the validity, andinvalid ty of | 
Probates. 


S tothe third Point, we will firft ſce of 

what validity an erronious proofe is, and 
thereabout we ſhall finde this difference:-ad- 
mitting that one hath not Bona Notabiliain 
divers Dioceſles, ſo as of right, the proving of 
the Will, appertaineth not to the MH etropels- 
tane, and yetthe Will is proved before him ; 
this is not mcerely yoide, bur ſtandsin force, 


till it be reyerſed by ſome ſentence upon ap-— 


peale, as was reſolved berweene Yeare and 
Teoffries, inthe lare Queenes time. But oa the 
other ſide, in Caſe one have Bona Notabilia 
in_ divers. Dioceſſes, or a Peculiar, and a 
Dioceſſe, and yet. the Will is proved before 
the Particular Biſhop, within whoſe Dioceſſe 
part ofthe goods arcy this is meerely and ut- 
terly voyde, without any revcrſall. So 
alſo of proving in ſome Peculiar. And in Caſe 
one have Bowa Notabilia, both in the Diocefſe 
of Canterbury, and in the Dioceſle of Yorke, 
the Will muſt be proved, either before both 
Metropol:tares, it within each of their juriſdl- 

= | Rions, 
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Qions, there be Bna Notabilia in divers Dio-' 
ceſſes; orcel(e, as [ take ity, if there ſo benot inf 
any of the places, then before the particular 
Biſhops in thoſe ſeverall Diocefles, where 
the goods are. Or if within the one 'juriſdi- 
Qion Metrepolitane, the Teſtator had goods in 
divers Dioceſles z and inth*other, bur in one 
Dioceſle; then in the one place is the Will to 
be proved before the 4rchbiſhop, and in the 
other place before the Particular Bifbop, as T 
conceive. And ſoalſo of peculiar juriſdiRions, 
And inſome places Archdeacons have pecu- 
liar or juriſdiction ordinary and power to take 
Probates of Willsand Grant Adminiſtrations, 
But where any like error gr miſproving is in 
theſe reſpets, it is cauſe of - reverſall or of 
nullity, accofding to the former difference; ſo 
alſo,if there be falſhood inthe proofe,were it 
Cimuni forma,thatis, without witneſſes,or b 
examination of witneſſes, yet mayit inthe Spi- 
ricuall Court be undone ; if eicher diſ-proofe 
can be made, or proofe of revocation of that 
Will - once made, or of the making of a 
later, 
Now, yet admitting the VVill true-. and 
righe, and alſo rightly proved ; letus yet ſee 
the force and ſtrength of the Proofe, or Will 
{o proved. It being under the Seale of the 
Ordinary, cannot be denied, ſaich one Booke, 
to wit, whether this ſhewed forth, bea Will 
I 2 proved 


100) 7 
% 
proved or not, no, though the proofe be but 
9.244.4;: Indorſedon thebacke, viz. that it is ſopro. 
£441 ved, faith the Booke : bu: notwithſtanding 
the Defendant fo ſued, may deny that the 
Phintiffe is Executor, as not being concluded 
nor wn 44 by the Probate, ſorto fay. And 
the reaſon is, becaule the Scale of the Ordi- 
nary is bur matterin FaR, and not matter of 
os. Cm. 14, RECOTS 300r arethe ſentences of divorce, and 
4+-643.35 the like, jn the Spiricuall Court, 1 
a a _ of Record, as hath beene often 


\ 


Of the Relation of Probate and Refuſal. 


A S for this laſt Point both the Proving,and 

the Refuſall ſhall have Relation co the 

death of the Teftator, as I take it to divers 

poſes. So as to the Proving, faith the 

Plow On. 2 81.4. Dyer exprefly, and confidently in Greiſ- 

A brooke, and Foxes Caſe, and the reſolution al- 

ſoof the Caſe proves it. For there Admini. 

' tration being commirted be fore any Will 

proved or notified to the Ordinary, as it 

fhould ſceme the Adminiſtrator ſold ſome of 
, thegoodsto /.S.znd after the Exccutors 

ving the Will, brought an Aion of Det-nc, 

for thoſe goods againſt 1.5. who pleaded this 

Adminiftration and ſale, and thereupon the: 

Executor demurred, and Judgement was gi- 

ven 


gr. 

ven forhim, as hav by the proving of the 

Will, diſproved the Adminiſtration «b initio, 

bur ic is crue, that jud was given onely 

by two Judgeszone being ab ſent; and th'other 

diſſenting in opinion; yer 1 thinke it was 

right, and according to Law; and that Refuſall 

ſhall have the likerelation; elſe could not the 
Adminiſtration relate ro the death of the In- 

reſtate, as itdoth ro ſome ſes, expreſſed »2.4.4.32.. 
in divers Bookes, viz. to have an A of $5:222-07- 
Treſpaſlefor zoodstahenbefore Adminiſtra- rrmmt 
tion committed, and to have a rent growing 5.8: 


36. H.6.8* 


payable inthat meane time, &c. 2.Me.Dy.116, 


What Fees to be p4ide wpon Probate, or 


for of Wills, or Inventories, 
A by 8, Cap. 5- 


1. here the fv only [ixe pencet) the 
not teak ve pownd. Soertte 
2. here they be above frveCrwo's fixed. ts the 
pownd, bet wnder forty Jn. B, twelve d. ts 
pwnd, the Scribe, 


wes. ixed. tothe B.B twos, 
3 + - and .d.cothe Scribe zor 2.9. for each 


ten lines of tem inc\ts long at 
te taken, bus the 8cribes chojce. S 


Heſe Summes are to ſatisfie, both for 
Proving, Regiſtring, Scaling, Vriting, 
I 3 Pra-ſiag, ; 
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Praying, making of Inventories, giving Ac. 
quitrances, Fines,and all other dlneoncer. 
ning the ſame, - 

here Lands is given to be ſold, neither 
the money raiſed, nor the profits thercof ſhall 
be accountedas any ofthe Teſt ators goods, 
or chatrells, faith the Stacute. 

Note, that the Will is co be brought with 
waxe thereunto ready'to be ſealed, and 
proofeto be made of the Will,, according to 
common Cuſtome, 

For making the Invenitory, the Exccutor 
isto take, or call to him two Creditors or Le- 

atces ofthe Teſtator, and doe it intheir pre- 
ence, orin their abſence or refuſall, two ho- 
neſt perſons being the next of his kinne, or in 
theirdefault, two other honeſt perſons, 

The Inventory is to be indented, and one 
part left with the Ordinary, and the other to 
remaine with the Executor, 

oo Executor is to make oath forthe truth 
of it. 

For a Copy defired by any either ofa Will 
or Inventory, nomere isto be payed than be- 
foreis allowed for the Regiſtring, with the 

like eleionco the Scribe, or Regiſter, as is 
above- ſaid. 

Maſter Swinberne faith, that an Executor 
is to ſweare,and,if it ſhould be thought fir, to 
be bound to make atrue acccunt when ee 
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ſhall be thereunto lawfully called bythe Or- ,,, .@,..z.,. 
dinary : Ofthis account;ſce him, p4g.274.and 54 1. 
of accounting ſome Bookes of the Common Hull account « 
Law make mention,as 1 3.ofEdwir4the third, 37s fn s: 
Fitzh, Exec.gn1. Where Trewſaith, that of *34 $37-w6- 
athing in ation, no account ſhall be before ®ricte. 
the Ordinary ; but Par». ſeemes of a contrary bf « fuy :<- 
opinion. Andelſe where itis ſaid, that where 7, "5 "I 
a debtor is made Executor to the Debree, he Leger hall, 
ſhall yer account before the Ordinary, for this z:. 15: 
debt : yeaas of money in poſſeſſion, ſaith one; 3%. £4.43 
which others denied. 5. 

An Executor by wrong, ſhall be drawneto wed —_ 
account before the Ordinary, ſaith Moyle Ju- 2:2.6 5:5.78.5 
ſtice. But ſaith S.Germas, he may not force a+ 2.9% 344. - 
ny toaccountagainſt the Order of the Com- F,7,5:... 
mon Law; not ſhewing what that is, And 
££mp.Edw. the 4. itis ſaid, atleaſt by the Re- 
porter, that after the will proved, the Ordi- 
* nary hath no more todoe , qued non cred. 

Alſo of the oath of an Executor, divers 
Bookestell, but not to ſuch purpoſe as Sw:#6, 
but truly to performe the W 11). 


hat things fhall come unto Executo's, and 
be Aſſets in th:ir hands, and what no. 


T He things which ſhall come to Execu- 

tors, are of great multiplicity, and would 

make a large and confuſed heape, if tied to- 

ether in one bundle or lumpe. 1 will there- 

oredivide and fort them out in parts, _ 
t 
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the beſt manner 1 can.Firſt, we will divide the 


into _— poſleflary, oraQually in the Te- 
ſtaror, and things in action, or not actually in 
the Teftator. Secondly, the poſſeſſary into 
chattells, reall and perſonall, or (as ſomeleſſe 


properly expreſle it) moveable, and immove- 


of Chartells reall poſſefſary. 


T Hel may be divided into two kinds,wiz. 
living, and not livirſg g the living are .not 
many and various. 1. The wardſhip of the bo- 
dy of another, be it by reaſon ot atenureof 
the preſent owner,or by Aſſignment from the 
King, or other Lord of whom the tenure was, 
is a Chattell reall, not perſonall, though it be 
an intereſt inthe perſon of another, but it is in 
reſpect of atenure oFEand, or other heredi. 
tament, and is for yeares vis. during the mi- 
nority, or till marriage had, and fo is reall. 
Next, a Villen for' yeares as by Grant for a 
terme from him thathad the Inberirance is a 
Charrell reall. As for an Apprentice, for 
yeares, itis by Cuſtome, as |take ir, that hee 
h, or is derived to Executors: but for rea- 
onafter ſhewedzi | thinke this Intereſt be not 
inthe realtic, but inthe perſonaltie rather, So 
of adebtor in Execution for debt , the _ 


\ 
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reſt in hin or perbaps more - properly in./his 
liberty is not'as I conceive ( for reaſons which 
after I ſhall exprefle) areall, bur a perſonall 
Chatcell. The like Law ofa Priſoner taken 
in the: Warres.: As for Fiſhes in a Pond, Co- 
niesina Warren, Deere in a Parke, Pigeons 
ina Dove-houſe, where the Teſtaror had the 
Inheritance,or bur for life, in the Pond, Var- 
ren, Parke,and Dove-houſe,they are nor Char- 
tells atall,, norto goe tothe: Executors, . bur 
tothe Heire wichthe. Inhericance. Itthe Te- 
ſtator were but aTermer, they are to 'goe ro 
the Executor, but as acceſlary Chattells, fol- 
lowing the ſtate of their principall, tz, the 
Warren,Par Pond, &c.' - 

Thercall Chattells, nor living, are either in 
Houſesor Lands moſt uſually, andthatthree 
wayes. | Firſt, by Leaſe for yeares. Second- 
ly, by Ward(hipof Lands.held by Knights- 
Service. Thirdly,by extent upon Judgements, 
Statutes, or Recognizances z” Or in things 1 
ſuing out of Houles ary 1s taco. 
mons, Eſtovers, or ſuch like. But where an 
Inheritor ' reſerves a . Rent upon a Leaſe for 
yeares, this (hall nodgoetothe Execuror, bur 
tothe Hcire, with the  Reverſfion other than 
Arrerages behinde,' at the deathofrhe Teſta- 
tor. Alſo Commons, Corodies for yeares, 
Advowſons, Tithes, Faires, Markets, Pro- 
fits of Leetes, and ſuch _ whickthe Teſta- 


ror 
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or had for yeares, all which may acetic 

of theſe wayes, as the firſt arc Chartel} ang 
Reall. Yea, one ſimple preſentation to a 
Church, upon the next avoydance, is a Reall 
and not Perſanall Chattel,before it come to te 
voyd.and what thenir is, we, ſhall aſterſhew. 
And the title accrued tothe Crowne, upon at= 
tainder of felony, where the party held not of 
the King, viz, The Arungm (diem f. Faftus, 


Temp. E.1 Afiſe that iy, pOrrer . not onely 20.1take the: profits 


F 24+ E34\ br 


for:a-yeare, hurt to-waſte and demoliſh Hows 
ſes, and rocxtirpate and eradicate Trees, and 
Woades, is but a Chatrell, and therefore 
though granted to one and his fleires, by the 
— yet ſhallgoc oo the Executor, andnoe 
wa the Hero | 211516; T 


Some danhbefull,on lefſe clerre Caſes auch; 
+ wh nfo Ph k. | 

Irſt, where we ſpake of VWardſhip, it is 
nottobe underftood of VVardfhip, by rea- 
fon of Soccage tenure, for that goeth not eo 
the Executor, but he ſhall be next Guardian, 
wha now afterthe death ob the firſt Guardian, 
ſhah be nexrof Kinae, if the Ward: continue 
under fourtecne yeares old, elſe be is our of 
Ward(hip. —_— if onc have a Ecaſe for 
three lives to him and bis Afignes, this is no 
Charte!Y, :nor ſhall goe to the Executor, nor 
| to. 


(470 
tothe Hoice, butto him who firſt enters and 
C it as an Occupante,' if ao allignment 
be in the lifo ofrhe Leſſce made: Coturarily, 
of a Leaſt for many yeares, it three, or more, 


or efle, ſo loog live 3 this is a Chattell, and ,,..,y5.14. 


ſhall goeroa the Execuror. So an extent up« 
on a Statute, yet it is delivered to the party 
aS a Freehold, vis. Yt hberum tenement um bur 
that only makes it tobe quaſi liberwm tertementid 
as to the maintaining of an Afiſe, if wrong- 
fully put out. Where one is ſeifed in the 
right of his Wife, of Land, or other Heredi- 
rament, and isattainred of treaſon or felony, 
the profit thereof accrued unrothe Crowne, is 
bura Chattell, andthough the King grant it 
toone and his Heires, yet it ſhall goe to his 
Executors. And if one, having a for 
many yeares, viz.2 100.508. or More or lefle, 
and doe deviſe and bequearh the fame to 4. 
and the Heires males of his body and for want 
of ſuch iſluero F. and the Heires males of his 
body, anddyeth, having iflue # Sonne, the 
rerme ſhall not goe to his Sofine, but to his 
Executor or Adminiſtrator, for it cannot be 
made z matterof Inheritance; fo if 4. had 
dyed withour iflae male, the-rerme ſhould not 
have gone or remained to B. butto the Exe- 
cutor or Adminiſtrator of A. as was lately ad- 
judged in the Excheqeor, betweene Sir Robers 
Lewhnor and Miſltis Hamond, $So:.of anadvow- 

K 2 {on, 


| 


(68) 
{6n, or any other hereditament, 'pranted orde-' 
vited ro-one- and his Heires fora xeo. yeares; 
or if ſucha termer (grant a Rent out of the 


So Manweed if Land to 4. and his Heires, or the Heires, or: 


Heires males of his body, yet ſhall che fame 
goe tothe Executor, and. not to 'any Heire z 
for ir being derived our of a 'Chatrell cannor 
be any Freehold or Inherirance, bur it ſelfe, a 
mecre Charre!]. Paris ſequitur ventrem, 


Of Chanels. Perſonal. 


Erſonall Chatrells, or Goods moveable; 
are alſo in like manner to be divided into 
- quicke,or dead. 'The quicke are. Cattgll of all 
kindes, as Sheepe, Horſes, Kine; Bullockes, 
Swine, Goates, Geeſe, Duckes, Poultry, &c. 
There may bealſo in living Creatures reaſon- 
ablean Intereſt, as in a Chattell perſonall, as 
inthe perſon of a man taken in execution for 
debr.” And this I hold to be in nature, nota 
Reall;bur a Perſonal! Chattell (as before was 
touched) forthat debe is the roote of it, and 


the body 1s but a. of gn ble 
inſt 4 | _ releaſe or other dil. 
chargHdf thedebr, Like Law of a Priſoner 
eakeninthe Warres, forthereof and therein, 
as-in a Chartell, hath the party a legall intereſt, 
as appeares by a Writ of Treſpaſſe in the Re- 
giſter; for taking away a Priſoner... viz. Quare 

| quendan 
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quendam Scotum priſonarium ſuum cepit.&c, And 
-note lately, wiz, 1n the time of King Hezry the 
8. the King himſelfe, upon the winning of, _ 
Bullen bought divers Priſoners ot his SubjeRs. & 1.Properry 
Andby a Statute in the beginning of Henry * * 
the 6. his-time, this Intereſt in a-Prifoner is 
mentioned as valuable, and comming from 
one King unto another ; therefore doubtleſle ...6.co7:5. 
ſhall go from Teſtator to Executorby death, 
and not be infranchiſed or freed thereby. The 
intereſt which one hath in an Apprentice, I 
take tobe rather Perſonall tian Reall, though 
foryeares, becauſe not ſpringing cut of any 
Reall roote, as Wardſhip,aud Villenage doe ; 
but our ofa meexe cantraRt.;- As for a Servant 
whoſe Maſteris dead, doubtleſſe he is legally 
diſcharged, and is not Servant either to Hejre 
or Executor , but mecte and honeſt it is, that 
one of them continue him in ſervice till a fit 
time of providing hima new Maſter,and fit for- 
him, not todepart ſuddenly. New for rhings 
perſonall wirhour lifez,' Theſe are evident, 
viz, all Houſcholdſtufte, Implements, and 
Vrenfills, Money,Plate, Jewells,Corne, Pulſe, 
Hay,. Wood felled, and ſevered from the 
ground, VVares, Marchandiſe, Carts, Plowes, 
Coaches, Saddles, and ſuch like moveable 


things. 
K 3 More 
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Afore doubtfull Caſts Ye things 
perſonall, 


Fi touching things living If the Teſta- 
19.54.1417: Þ tothad any tame Pigeons,or Deere, or Co- 
ores. 23.4.7 njeg,0r Feſants, of Partridges, theſe all aſwell 
Kelw rep. f.88. 
$18.c-6.11- as Chickens ſhall goe to the Executors z ſo 
ſ.$o-18..8.5 not tame, i ifthey were taken and 
alive 1iaany Roome,Cage, ot like ET 
— ckatde —_ ing 
16 £4.14. 15- Trunke, asallogyoung Pigeons, not 
Ef) ung. rame, deing inthe Dovehou Gals, notables flie 
wel. 1:45 felony Our; yet their Dammes the ol —_—_— 
Deb * tothe Heire with the Dovehouſe. 
- goods, Teftator had any rechimed Hake, hey Geyalls 
as Chartells Perfonall ſhall Execu- 
ror, becauſe they are ol or commonly ven- 
dible. And whereas Hounds, Greyhounds, 
and Spaniells, be tot ſ6 commonly boughr 
and nor ſo ancient] y have beene, yet are 
they now growne to be 4 Marchandize, and 
why not? for although they be for the moſt 
pat buethingz of pleaſure, that hindereth noe 
they may be valuable, as well as Joſtra- 
$6 an Hunters MMENTS of Miuſicke both tending to deli 
borne.a Falk®- and exhilararerhe ſpirits A cry of Huunds 
hath to my ſenſe more ſpirit and vivacity than 
any other Muſicke. 7A hereto that there 
may be ſome _ and advantage p_— 


| 


(21) 
them, both dptionemboni, & to- 
new , bach qua ſome good ory dn 


the preſerving of others, as Lambes, Conies, Feſance,Par- 
Fiſh,  Pulery, by killing Foxes, wilde Cars, Sis. 


and others, which deſtroy them. And wee 5994 = 


agus that m9 is recoverable in dam 
e225; or a Maſtiffe, . 


an ale. So of Ferrets to catch Comes, 
&c. Thereforethey are valuable. But it may 
perhaps be obj that none of theſe above 
are Catrell, and therefore not repleviſable, 
conſe ly no property in them, for when 
morethen one Iving Chal isdiſtrained, the 
replevia is to be byt of Areris (ignify- 
igg Cattell. For anſwer, not to-inſiſft that 
pongey nm Ml ee indivers things, where+ 
Corne or Hay, notin 
Ny wee nc (br in bagge, 
nog box,&c, 


ſay thateven the word 
Mroeria any be piyicotcl for {© I find 

ic to Hegs 3nd in the Booke of Eqs F« 142, 
TIES, V4t inthegnizoſngia Claudenda,where 

the Plaingiffe complaines of rhe Defendenrs, 

not making his Mounds per quod 4veriaipſins. A. 
tial aac dp eeniointn, < that is 
whereby his Cattell,w/z. Capons aud Heynes 
and other bys Cattels came into the Plaintiffs 
Houſe and Gardento. tys , &c» And wap s 
bath Newperr, and par. tad that awrir 


of gore be jyend. of ach hangs s, though wg" 


(73) | 
nll were of contrary opinion, yet he alſo hefd 
an ation of Treſpaſſe maintainable for raking 
of them,and therefore admitted 'a valuable pro- 

y i them, Now comewe to things without 
life,and firſt ro thoſe abroad inthe Fields. Put 
the caſerhata man dyes in /»{(beforeHarveſtl 
meane ) ſeiſed for life, or 1n Fee, ot Tafle, 
in his owne right or his Wives, or eftated for 

. yeares, of Land, inthe right ofhis Wife, be- 
ivg ſoyne withCorne or any manner of Graine, 
' the common ſaying is, Lricquid plantaruy 
folo, ſolo cedir, yer this ſhall goe to the Exe- 
curor ofthe Husband; and notto the Wife 
or Heire, who ſhall have the Land: but Hay 
growing, tz, Graſſeready to becut, Apples, 
Peares, and other fruite upon the Trees ſhall 


goeto the Wife, as alſo if = had beene up- 


on a mans owne Land of Inheritance, they 
ſhould goe to the Heire, though the Corne 
ſhouldgoetothe Executor. reaſon of 


difference is, becauſe this later comes not 
meerely from the ſoile, without the induſtry 
Rootes of Car- and manuTance of man as the other doe: and I 


recs, Parſhips, 


<1 wer. take Hoppes though not ſowne,if planted, and 
Caoripe Corn Saffron, and Hempe, becauſe ſowne to per- 


taine-as Torne to the Executor.. All thoſe 
et ſhall paſſeto one, to whom the Land is 

_— conveyed, if = excepted, _ ne- 
ver {o neerc reaping, felling, or gathering, Bur 
what if the VV 1fe had the Leaſe for - yeares 8s 
Execu- 


: 
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Executor to ſome former Husband or other 
fri-nd, and the Husband after fowing dyes, ,,{...... 
who then ſhall have the Corne? Certainely the nan wor life 
Corne ſhall goe to the Executor of the laſt 
Husband, at leaſt ſo muchas is more then the 
'eares value of the Land, or che making itup 
b y addition of other things ; tor the value is _ 
robe aſſetrs for payment of debrs and Lega- Jn hire als 
cies. Purthe ſs againe that the Hugband and yerjent apparelt 
Wife were joynt-tenancs of the Land,and then 

the very Corne growing ſhall ſurvive coher, 

together with the Land, and thoughthe Huf- 

band ſowedir, yer ſhall i not goe to his Ex- +.e94.23. 
ecutor. Being in conſideration of things 

growing on the goune, let us not | ro 
thinke of Trees fold by 1.5. ſciſed of the [n- 

heritance ofthe Landto 7. D. who dycth be- 

fore felling, this Intereſt is a Chatrell which 

ſhall goe to the Executor,and not co the Heire 

of 7. D. bur ſome colour may be that theſe, 
becauſe fixed to the foyle and Freehold, are 

reall Chattells, as the Intereſt in Land is, and 

not perſonall : So alſo of Trees Excepted by 

him who ſellethth= Inheritance of the Land 
"but in both caſes I conceive this intereſt tobe 
perionall, and not reall, for thatas ir is a pro- 

pricty of Chartell in the Vendee or Vendor 
with exception, it ſtands in conſideration ſe- 
,and abſtracted from the ſoyle,or ground 


where the Trees grow, though the Trees be 
: L not 


Lo #81 1-f 49. 


Of Houſes , or 
th ivgs about 
the Houſe. 


43-E. 3.6. 


vi H.%þ 26” 


43-F.y./6 
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- not aQually ſevercd by the Are from their mo- 
"ther Earth. Bur if the Leſſor for yeares or life 


exceptthe Trees,theſe continue parcel] of the 
Frechold and Inheritance. And after Corne 
reaped, and before the Tithe fer out, the In- 
heritor of the Tithe dying, Irhinkethe Execu. 
tor, and notthe Heire, ſha!l baye the Tithe 
after (ct our. 

Now Letus come home to the Teſtators 
houſe, and fee in and abour it, ſomedoubts, 
what perraines to the Here, and what to the 
Executor. Queſtion hath beene both ofold 
and of lare, touching Coppers, Leads, Furna- 
ces, Fats tor Dyers, or Brewers, Pales,Rayles 
Glaſſe in W indowes, Tables Dormancs, Wain» 
feores, Doores, Lockes, Keyes and ſuch like, 
ro whom theſe ſhould goe? whether to the 
Heire or Executors? Andinthe latterend of 
Henry the 7. his time, an Executor raking a 
Furnace which was ſer in the middle of a houſe 
and not fixed toany Wall, the Hetrebrou 
anaQRion of treſpa _—_ him for ſo doing, 
and it was adjudged for the Heire, viz. that 
this was to goe as partofthe Freehold, and In. 
hericance to the Heire; and Jong before in 
Eiward the third his rime, it was debated 
whether it were waſte in 2 Leſſee to remove or 
rake nway a Furnace or not, but I finde no 0+ 
piniondelivered by the Judges: Bur in the 
hte Queenes time, Juſtice Falimſly faid thit 

. the 


ng roannroa tea — = 


R _—_—— - -- - = 
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the Lord Dyers opinion was, that where the. 
Furnace is not fixed to the Wall, the Leflee ,, Pit..to- 
might withia his termetake itaway. Contra- #s cais, 
rily,if it were fixed to the Wall, for then it 

ſtrengthenerh the houſe. And yer noewith- 

ight be inthe one caſe ſo remo- 
ved tang. migh Leflee, yer is itnor there,as he ſaid, 
a Charrel perſonall or moycable, fo as iris 
attachable; and rhere the caſe being that a 
Clothier being a Termer of an houſe bad fixed 
a Copper to. the Wall wich —— - 
_— neceſſary for his Occupation, a 
had againſt him, the S * 

—_— in executionas a Chattell, 
and after the Leſſee rooke it up, and it was 
COIEIIN by vertue -—_ — ; 
whereu broughtanaRion © paſle, 
andby 11 the | s, the ation was maine- 
tainable. Andwhereas it was found by the 
Jury, thar by the cn__ of Kent, the Leflee 

remove fuch a Copper; Juſtice Beau» - 
mendſai that without any Cuftome a Leſſee 

ighr ſodoe at any time during his terme. 
oe is tobe bates Arms rrp. caſe, that the 
Furnace was by it ſelfe delivered as a moveable 
Chatrell, and not as part of the houſe, for that 
was not medled withall, noratall delivered in 
extent (as in the caſe betweene Miles and Prat, 
whereboth houſe and Copper were delivered 
upon a Statute) rhe "_ belike being beld 


upon 


(76) 
upon ſuch a rackt rent, as that the party did 
not deſire ro have it, for hee might have had 
thewholebeing a Chartell, and fo have uſed 
the Copper during the terme. Andastouch- 
gall other fixcd things, the Law was taken 
inthe ſaid caſe in Hemythe 7. his time, tobe 
all one, as inthecaſe of the Furnace, viz. that 
they ſhould goe to the Heire, ſave that 
for glaſſe in the Windowes, Pol/ard (aid it 
was otherwiſe, viz. that that ſhould goe to 
the Executors, which none there denyed. But 
ſince, inthe late Queenes time it was other- 


+.14 4.4.63 44 Wife reſolved touching glafſe, that it ſhould 


Things in Gam 
TEE 


not goeto the Executors and the like was there 
ſaid, touching Wainſcotes, and fo alſo 'by 
the Lord C4 nder, inthe faid caſe of Auſtin, 


And n_—y Poſts fixed, for that they be 
parcell of the Freebold, ſoalſo of Millftones, 


Anvills, Doores, Keyes, VWindowes, none 
of theſe be CHarte!ls, .but parcell ofthe Free- 
hold, orthereto pertaining, therefore, not the 
Executors. 
Now to come to Gardens allo: Whereas, 
I before laid down a difference betwixt things 
ſowed, or not arifing frem the Earth, without 
manuring, and ſuch as grow of themſelves ; 
It will thence be concluded that the rootes of 
Carrets, Parſneps, Turneps,Skerrits,and ſuch 
like, coming and ariſing from yearely ſow- 
ing, muſt goetothe Executor,.and not to the 
| Here 5 
| 


- 
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Heire; the caſe being ſo, that the Garcner and 
Sower bad the Inberntance of 1he Garden, or 
Soile, row though in moſt places this can 
rarely be a queſtion cf value, yer about Zendon, 
and fome great Townes it may, and therefore 
notunworthy ofa line or twe, a thought, or 
wo, therather forthar the reaſon ot this caſe 
may give light touching right in other Caſes. 
Ard inmy opiniontheſe, notwithſtanding, 
there isa ſowing and manurance to generate 
them, and cauſetheir being, ſhall goe to the 
Heire and not to the Executor: my reaſon is 
for that the thing of profit is the roote which 
is hidden inthe , and Thold ir no rea- 
ſon, nor agreeable to Law, that the Executor 
ſhould diggeand breake the ſoyleand ground 
ro ſearch for her entrailes ; bee is to content 
himſelfe with that which is above , as 
millions of allkindes,and the like whoſe fruit is 
above the groundzbur as for Artichoks,though 
the fruit be above the ground, yerIthinke they 
have no ſuch yearely ſetting, or manurance as 
ſhox ſever thern in intereſt from theſoyle, 

therefore they ſhall goe withit co the Heire. 
Let us now conſider of things, though not 
fixed to, yet uſually kept in houſes, viz. wri- 
tings, and evidences, whereabout generally, 
no doubt canbe, bur that they follow the in- 
tereft of the Land, ſoas iftheyrouch inhert- 
tance, they pertaineto the Heire,if but Termes 
L 3 Goods, 
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Goods,Chattells, or Debts, they 


neto 


the Executor, yea {o doe Statutes,and Bonds 
in Law ( howſoever otherwiſe in equity } 
h they concerne the aſſurance and en- 


joying of inheritance purchaſed. Whar if 


A. morgage the inheritance of Lands to B, 
Condition ot redemption by payment 


u 
ef voce to B. his Heire, or Executor 
and 8, dyeth, the Deedes being 


delivered 


, 
io 


his hands; now the Heire, nor the Executor, 
ſhall haverhem ;' for rhough the money may 


be 


paid ro the Executor, yet meane rime the 


Land deſcends to the Heire, nor is there any 
debrtorhe Executor, for A. may chooſe to 
y, or not, Pur it onthe other ſide, thatthe 
ad had beene ſold for 560. 


to A. but a ConditionMar 
his Heire, orExecutor, by 
eore-entersz and A, . 
che Executor, and no 


het 


ner ptid 


ifnotpaid rohim, 
a day, then 
is a debtto 
nd deſcended to the 


Heire of A. yet ſhall the Heire have the 
Dcedes, forthat a Condition is deſcended to 


him. 


and C 
inheritance are, and al 


_—_— hath beene touching Boxes 


$s,wherein rhe Evidences concerning 


h the better op1- 


nion in our Bookes, doth pitch upon this dif. 
+1-7.3-2-36.8- ference, that where they are ſealed 


C. 26%. 18.F. 
1.4.7 -15- 


"* ſhall perraine to the Heire, 
not ſealed , I cannot conceive t 


otherwi 


up, 
e, where 
hat difference 


they 


robe grounded on good reaſon , but rather 


thinke 


O— —— Le. 
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thiuke that Boxes, which have their very cre- 
ation to be the bouſes orhabirations of Deeds 
ſhould, as ge—_—_ to them, goe tothe 
Heire, whether ſealed or not. On the other 
ſide Cheſts made for other uſe, viz. the kee- 
ping of Napery, or Apparell, ſhall ot, asI 
conceive be taken as appurtenant to Eviden. 
aces, becauſe ſomebe 1nthem, for ſo may © g... repieets 
ther things alſo be: Nor as touching them i::347 make 
can ſealing be of any effe, bur rather lock- no:. 
iog, and not locking muſt makethe difference 
touching them, if any difference by inclo- 


(ure, 


Of thieg s not auallyin the Teſtator, bus 
accrnmg 10 the Executors,by or after 


p+ + Teſtators death, 


Theſe be of diverſe forts,the firftand chiefe 
whereof are things gotten and acquired by 
Acionor Suite. Secondly by Condition os 
Covenant without Suite, Thirdly, by Re» 
mainder, 


Of things in Aion. 


'T" O ſpeake firſt of the firſt, it is cleare that 
debts dueto the Teſtator, be it by Bond, 
Statute, or Judgement, or for Arrerages of 


Rent, are not aſſets ro charge the Executor, 
) untill 


(80) 
untill receipt of them, and it is as cleere that 
the AQions to recover theſe doe pertaine to 
tee $1at-1+, # che Executor, and that the debt and damm 
ay tor Keweof recovered ſhall beaſſerts to charge the Execu- 


Fornte. © tor, Soalſo of Aftions of Derinne, and of co- 


& Church ot. venant for any thing perſonall or any Chattell 
become voy in Reall, Leaſe, VWard(hip,orthe like. Bur per- 
che Eacevror # haps ſome will doabr%ot Covenant touching 
der ber ares, Inhericance, viz, the aſſurance of Lands oren- 
for aor veadible. ;,ying thereof, free from this or that incum- 
brance or the like : Yet even in thoſe ca- 
ſes,ifrhe Covenant were broken in the Teſta- 
cors life time z 1 rhinke clearely the Aion is 
accrued to the Executor, for that his Teſtator 
was to recover dammages in the Aion of 
Covenant for that breach, and he being inti- 
ruled to theſe dammages as principall, and 
not any acceſlary thing in that ation, the Law 
hath caſt that ation upon the Executor, And 
that is the cauſe why, if waſte be committed 
inthe life of the Leſſor by his Leſſee, and then 
the Leſſor dyeth, his Heire can have no Ai. 
on for this waſte. viz. becauſe he cannot re» 
cover the treble dammage, as neither can the 
Executor have it, for that he cannot recover 
locum vaRarum, the place waſted, the Inheri+ 
11-4-4.3% trance whereof is inthe Heire. 

Ns »«b.59. That an Executor at the Common Law 
could not maintaine an Aion of treſpaſle fot 
goods of his Teſtator, taken away in his life 

time 
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(81) 
time ſcemes to be implyed by the Statute in 
the _—_ _ —_ the _ Which, , aus 
action : Yet it ſecmes A Reple- ho given co 
ns mainetaincable by the Executor, at mmonncyol 
leſt in ſome caſes for goods taken or diſtrayned ** 55 #55: 
inthe Teſtators life time: Bur in caſe the di+ 
ſrreſſe were for Rent, Service, it is ſaid a litrle 
afterthe making of that Statute, thatthe Lord «7.2.3.Fi. 14 
may not now avow for his Rent, or Service,be- 
cauſe his Tenant is dead, but muſt fer forth \ 
the matter, and thereupon juſtifie to excuſe 
himſelfe from anſwering dammages, and the 
Executor ſhall by this ARian recover the 
Cartel! or Godds, and thatby the Common 
Law, ſaith the Booke, though the Statute of 54 »1-=cm 
AMarlebridge bad never beene made, for that 
the property remained in the Teftator. Note 
it ſpeakes not at all of the ſaid Statute of 4.Ed- 
ward the 3. But Newtonin the time of King LAoron,.. 
Henry, the 6, would have it that the Execu- | 
tor in that caſe ſhould not havea Replerin but 
an Action of Treſpaſſe grounded upon the ſaid 
Statute, viz. 4. Ed, 3. Which me thinkes 
cannot be by any meanes, by reaſon of the Sta- 
rute of Harlebridge, cap.3. Non ideo punidtur 
donines, (7c, for the Executor, as well as his 
Teſtator, is thereby reſtrayned , as I thinke, 
from the Action of Treſpaſſe againſt the Lord. 21.7 #.-+ «. 
As for tharno Avowry can bemade upon the **'* 


Tenant, that is now remedyed by alate Sta- 
M rute? 


zwee:; The other Starvre hath deene takenrs 
then Good smoveable, 
oy6,a tran. 
, and rhe 
Patrondyed,ir was refolved inche lateQueenes 
time, that the Executor might by the equity 


extend ta cther things 
5, for where a Church becommi 
ger preſcnred thereunto wrorg 


of the ſaid Srawite, mainerainea 
bm i Bur whetheran Aftionof Tref 


lyeth for 
weerely it lyeth 2; ExecutCy, again4 bim who ſpoyled the Te- » 
growing, 
hath beene queſtioned, but no where reſolved 

b lye wich 
fore diffexence : Firſt, forthatrhe Stature of 


not 11: +3* ators Come, Grafle, or Wood, 


4. Edward the 3. doth not 


of 


away, 25. limiting the Law to 


ſoly and particularly,bue ſpeakes 
lly of Treſpaſſe done to Teſtators ; and 


rings in that particular of goods, as one 
Inftance. Now there be many caſes of in. 
ſtances or enſamples given in a&ts of Parlia- 


which yet doe nor reſtraine the remedy. | 


or purves ro that particular,cr from extending 
—_— Thirdly, the 
Stacute (| $of Tre remaining un 

niſhed, Leek ic gm ne Doh 
thould fill leave many unpuriſhe@, if ir 
extent, than to that ore 
Gngular treſpaſſe, of Goods taken. away, viz, 
,the Teftator was cleare- 


to other caſes, 


ſhould have nolarger 


moweables. Againe 
ly iatiruled ro arecovery of dammages 


forrhis 
other 


(83) 

her treſpalle, which if he had recovered, 
ſhould have come to his Executor : Yea the 
things —_—_ all if — = 
flarors life, part though not (houl 
have come to the Exccutor, therefore alſo the 
dammages recoverable in liew cheteof, outot 
which recovered, the debts and cies of 
the Teſtator areto be ſatisfied. Befides, this 
A&ionof Treſpaſſcis a thing ſevered from the 
ſtate of the Land, ſo as if rhe owner thereof 
bad, after this treſpaſiedone, alicned the Land, 
yet had this A ionremained to hip, as I take 
n,clearcly. And why nor as well as where a 
Treſpaſſe is done uponthe Land of the Le(- 
ſee, and rhen the rerme expires, this doubtleſſe 
doch not take away his'ARion, ; nor dis Exc- 
cutors, Burt me thinkes here may be fome 
differences probably taken, as firſt berweenea 
Treſpaſſeindeſtroying or taking away Core 
growing, and a treſpaſſe in Graffe, or Wood 

ing: forthe firſt being ofthat nature, as 
that, choughthe Owner had a tare of Inheri- 
tance inthe Land wheron irgrowerh,& ſhould 
havedyed before ſeverance and felling , Yet 
it ſhould havegone to the Executor, and not 
with che Land ro.the Heve, therefore doubr- 
lefſe doththe Actionfor defiroying or taking 
away thereof, accrueby the operation of Law 
rothe Executor, m liew ofche thing taken or 
deſtroyed. Qtherwiſe, perhaps of Wood ri 
6073-1 M 2 Gralle, 
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Graſſe, Which by rhe Owners dcath: ſhould 
have gone tothe Heire, and nor tothe Execu- 
ror. And yet here againe another difference 
me thinkes may be berwixt Grafte and Grafle, 
viz, berwixtiharin Paſture and that in Med- 
dow, ycarely mowed and turned into Hay,noe 
leit to be conſumed by the mouthes of beaſts, 
as that growing in Paſture. Foras the Law di- 
ſtinguiſheth betweene theſc Soyles, gives pre- 
to Meddow, and makes it waſte for 

a Leſſee to Plough itup, not fo for Paſture, 
Yea Tithe is payed of Hay, but not of Grafle 
growing — Paftures, ſo _ —_ Graſle 
iog in the Owners purpo intention, as 

2 thi ſevered from \the ſoyle, ſhould mee 
thinkes ſobe alſo inthe eye, and cſtimation 
ofthe Law, and therefore fiand-in a different 
ſtate, and account from Paſture Grafſe, A 
third difference may be in the manner of the 
Treſpaſſe, 1iz. Where the Meddow Graſſe 
is eaten up with Cattell by a Treſpaſler, and 
where by him mowed and carryed away as 
Hay, for inthis latter caſe an Action of Tys- 
rer and Converſion for {5many loades of Hay, 


is doubtleſſe maintainable by the Executor, 


rhough it ſhould beadmitred that in the other 

caſeof conſumption by the mouthes of beaſts 

without ſeverance, noaQion ſhould be main- 

tainable by the Executor, which yet I admit 

not, but thinke the contrary provable. = 
w 
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(85) ; 
when Meddow which yearely. con- 
ceiveth ( Sol ſine bomine genera: berbam) ſhall 
be ready to bedelivered of her turthen, if a 
ſtranger putting in an head of Cattell, which 
ſwallow up, and tread downe this fruit of her 
wombe,betore the Mower with his ſithe, come 
as a Midwife ro helpe her delivery, it then by 
the baſty death ofthe Owner, before Aion : 
brought, this great Treſpaſſe ſhould be dif dinkes; Agios 
puniſhable, it were contrary, .a$ me thinkes, ppvo rhe care = 
ro the ſeofthe ſaid Starure, and a great ——_— LJ 
defe& in the Law. Yethere perbaps touch- 
ing this, a fourth difference may be, or ariſc 
out of the time of eath of the Owner, 
viz, where he dycth before time of Mowing, 
and where nor; for Dato that ' in the former 
caſe, becauſe,if ſuch deftruRtioner conſump. 
tion had not beene , yetthe Owner dying be- 
fore ſeverance, this ſhould not have come to 
the Executor, but have gonewih the ſoyle 
tothe Hcire, that therefore the Execuror who 
is not damnified ſhould recover nodaramages. 
Yet in the other cafe, the Owner living rill 
after time clearely paſled, viz. rill 
thecnd o Auguft, mc thinkes now-ſince this 
ftuiteof the Meddowes wombe ſhoald have 
beene a Chattel! ſevered, had not this Treſ- 
paſſermade unlawfull prevention, Therefore 
the Executor , towhomthe ſame ſhould have 
cone, towarcs the performance of the W'i1l, 

X M 3 ſhould 


( $6) | 

ſhould have our of the ſaid Statute, un AQ. 

on, and remedy, reachedurmo him to recovet 

recompence indamimages forthis wrong done 

— wrmirns don yen _ \, F 

fifth and laſt difference may be in 

ſwrceofthe Owner, For Fen i mers 

Land is his Freehold, or Copyhold Inheri- 
rave, no ARtionfhould be given to his Ex- ' 

ecutor, for Wood, or Grafſetaken or defttoy - 

ed in his life time ; yet where he is but Te 

hant for yeares, Guardian, or Tenant by ex- 

rent, fo'as the very ſtare in the Land was to 

come, and is come to the Executor (rope: 

therwith &uicqurd plantarur ſolo) merhi 

the Execuror have, rwgether with' the 

ſtate in the ſoyle, the * Ation to paniſh the 

nr ons theſoyle. Thus 

having ſcanned and fifted, ro the beſt of m 

ability, all differences and circumſtances © 

this point; ' how farre Tam wide, and wherein 

right," Alorkn ft judicium, or rather, Altiorys 

ettonudicts, But this is cleare, thar whereſoe- 

38-6:3- 42... YA Executors doe recover any dammages for 

reeſpaſſe otother wrong, done torheir Teſtay 
ror, the money recovered (ar, leaſt, TEX 
tion behad; or 'money received) will be Af, 
Sohels in 5a” (ers, intheir hands, as well as debrs recovered 
pes in £4+1mpe. pon Bonds Of Bills, or Lands, by them ta- 


recoycred conte 


of the preſene= ken in Extent, upon Starutes, Recogtizances 


mene. ? 


releaſing Or Judpements. Yea, yithour ever having | 
| theſe * 


_ 


| 
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theſe. meneyes; Exccutrors may make ther 
allets m thers bands, tz. by making Relea- ; 
ſes, or Acquittances, or {4 rae mom RY 
ofSatisfation, forthis amounteth ro a Re- 
ceipt, and the Execuecrs towards the 
Creditors, with the whole penall ſumme, 
though happly they receive bur par, asthe 
rincipall, or ſome like proportion, There- 
bh there is great caution to be ufed by Exe- 
cutors in this kinde, thar unleflethey be ſure 
they have Goods ſufficicat ro pay att Debs, 
and Legacyes, they make no Releaſe, Acquit- 
tance, or Acknowledgement of SatisfaQtion, 
for more then they doe receive, be ir debt os 
dammages. the like canion tobe aſed 
by themgouchiog fubmiſſtonof debts or dans 
mages, to arbitrement diſchargrs of 
y —— grow, forthe ſabmiſſionto the 
itremenr, being their volumary aQ, al- 
though the Arbirators by ies 
doediſchargerthe-debe or dammage in parr, or 
is whale, yer ſhall the Credators ave like re. 


 medy thereupon, againft rhe Executcrs, as if | 


they had releaſed, or, which is more, reccived tor 11.4.4. 
thc ſame. | | Ef. 46. E.2z+ 


Yet upon a ver- 

Other Ations there beot diſcharge, whick $2 in Ran ng 

as the Teſtarorbimſclſe im his likerane mighr the Execuror of 

bave had, ſo-may his Executor after bis dearhy connnddd 
viz, Writs of Error, Attaint, Difceyrt, Audra 
Quertla, Hdeniicaze nommis. But this laſt is 
| given 
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ſever is rega 
os onde ly loſt by tea 


Special caſes pertinent 10 the Premiſſes, 


gry by Statute, 
ay of theſe wa 
finer, (hall al 


't. Chanelle come i# Execucers from the Teftaters , 
yet not Aſſers, 


2. Aſſets which be no Chattells, 


3. Things in Aftion, and in the perſonally turned 
190 Chatells Reall,& ce contra. 


S rothe firſt, [exemplifie thus, 4.makes 
B, his Executor, _ dyes, B. makes C, 
his Executor, and dyes. The Gdods left by 
A, to B. as Executor, farre exceedes his 
Debrs, and Legacyes, or let us o_ no 
ddbracccLegs panes. and that B. dyeth 
much in debt, the Goods hee leaveth, 
and did make no alteration of the property of 
the $ of A. butmeerely leſt them to C. 
his Executor. Now ſhall net the Goods which 
cameto B. as Executor of A. and fo from B. 
toC, be lyable in Law, to pay the debts of B, 
yet in Conſcience methinkes they ſhould,and 
that C. ſhould not receivethem to his owre 
uſe, as in Law he may, where A. lefrno debts. 
Bur if A. making 8, Executor, did alſoby his 
Will give himall his Goods, and he in his 
life time madeeleRionto have them as Lega- 


tce, 


"  _@ 
re ; or by his Will, didſo diſpoſe of them, or 
appointthem to goe, 8s the goods hee had as 
Executor, could not be given or diſpoſed : 
Now by this cle&ion they. wete altcred in 
property from being his as Executor, andſo 
2s his owne goods ſhould be liable to his 
debts. Butthings in ation could not be fo gi» 
ven,or diſpoſed, vis. Debts, &c, yertit D, were 
indebted to 4. one hundred pound, and B, = 
his Executor, togke new bond uf him, oran- 
orber for it, giving up the old Bond, now was 
it become his cwne duty, and ſo ſhall ſtand in 
his Executor. 

Another inſtance ofthis, thus; If ..pa- 
tron ofthe Church of D. grantto Z.the next * 
avoydance, the Church becammes voyde, «hp: in 15” 
B, dies before he preſents, his Executor pre- {8 ante dy- 
ſents, and hath the benefit of preferring his *** "<overs 


ina ws. 7 


ſonne or friend, yet ſhall this make no Aſſcrs *» by 5.” 
' in his hands for payment ofdevts, tor that hee —_— 
could not lawfully take money. to preſent. 13%; 
But if B. had dyed before the Church had £2 i combs, 
become voyd ; Then becauſe the Exccutor 
might lawfully have ſoldir, the value ſhould !7v6m+s 
be Aſſets, in his hands, as 1 conceive, except mn.” * 
perhaps the incumbent had died ſo haſtilyaf. 
ter B, that the Exccutor had not time con- 
venient to finde out a chapman, and to 
{cllir. 

Ifinthe other Caſe, a ftranger had preſen- 

N ted 
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ted; and got his Clarke admitted, and the 
Executors of B. had ina 244, Imp. recovered 
dammages, the money ſo recovered, ſhould 
have beene Aﬀerts Thus much of the firſt, 
viz. that ſome things of the nature of Char- 
tells, may come to Executors, and yetnot be 
Aﬀets. 

Touching the ſecond, v z.that ſome things 
may be Aſſets in the hands of Executors, 
which yer are no chatrells; | ſhall give but two 
« 2+.4.4. 5+. Inſtances. Firſt, where a man leavetha Villen 
Yelenz* 45 for yeares to his Executors, and the Villen 
1 hedye, how purchaſerh Land in Fee-ſimple, and the Exc- 
ſhall chisve © cutor entreth into the Land z now hath hee 
beire. | Fee ſimple therein; and this Land is Aﬀecrs 
4.4.63, «»d for payment of the Teſtators debts. So, if a 
FEES eexnoryto be Ri for performance of ts 
por -*- ecutors to be fold for e of his 
« Will. Theſe ( before the money thereby rai * 
ſed)are Aﬀets,both for payment of debts,and 
of Legacies: But if the Lands had beene given 
to be fo'd onely for payment of debts; they 
fhould onely be Aﬀers for that ſe, and 
not for payment of Legacies: ſo, if it 
Were er —_ to be for paymentof _—_— 

larly,this ſhould not be Aﬀets for debts, 

as | rake it. For ſince theſe arenot Aflets of 
bee 9.4.04. 264 EE owne nature, butſo made by the Will 
and diſpofition of the Teſtator z me thinkes 

they cannot be otherwiſe, nor ra * 


; ( 92) 
than as the Teſtator bath willed, and diſpoſed, 
bur though Lands thus given were Aſﬀers be- 
forethe 8f4/.2 1, Hen. 8.cap.5. Yet howcan it 
be (o, fince for the very words of the Statute 
be that if one will by. his Teſtament or laſt 
Wul, any Lands, &c.to be fold, neicherthe 
meney thereof comming, nor the profits ta- 
ken, ſhall be accounted as any of the goods or 
chattells of the Teſtator, which | conceive to 
be all one, asto ſay, that they ſhould not be 
Aſſets ; for when anExccutor denicth hin- 
ſeltero have Aſets, the forme of his plea is, 
2uod nulls habet, bona nec Va:alla, &c. Yet, 
fince that Satute, viz. in the late Queenes, 
time, the Law wastwice admitted, or concei- i 4.4.9. z14 
ved till to be accordingto the third of Hex. 
6, viz, thatthe Land deviſed to be ſold, or 
the money thereof comming ſhould be Af- 
fers. [ndcede, in ncither of thoſe Bookes, is 
there any meation of the clauſe in the ſaid 
Statute; and it is poſſible that it might be . 
forgotten, as in other Caſes ſometime hath 
happened. But caſting about howto recon- 
cile thoſe Bookes, with the {aid Statute, an4 
not to ſuppoſe the ſame forgotten at both 
times, both at the Barre, and Bench (though 
being but a ſhort clauſe in the middle of a 
large Statute to other purpole, it might well 
ſo have beene) atthe laſt, thogh nor haſtily 
I grew to conceive, that the ſaid clauſe being 
N 2 in 
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in an A which limitteth the Fees of Ordina. 
ics, andtheir Scribes, according tothe value 
-of the goods ctthe deceafed, and thenbring- 
eth inthis clauſe, thatthe Lands willed to be 
fold, ſhall not be accounted as any ofthe 
goods, &c., The Parliament meant thereby 
onely to.exclude them to this purpoſe, that 
they ſhould not be accounted as part of the 
goods in the valuation, according to. 
which the ſaid Fees were to be rated; 
end though the words be general! , that they 
h:11 not be accounted as any of the goods, 
&c. yct is it the more probable, that the 
Parliament meant no further then as afore- 
ſaid, becauſe that clauſe after the Fees limit- 
ted in anſwerablenefſe to the values, is 
brought in by a Previſo, viz. provided al. 
wayecs, that if the deccaſed Willed any 
Landsto be ſold, the money ror profits ſhall 
nor, &c. And thus perhaps it was under- 
Rood and conſtrued in the ſaid late Queenes 
time, though no mention be of any remem- 
brance of that clauſe or proviſion in cither of 
thoſe Caſesreported by the Lord Dyer. 

As for the third, viz. the changinz of 
thivgs out of the perſoralty, into the realtie, 
and - coxtr4, | ſhewitthus: It a debt were duc 
ro the Executor, as Executor by Statute, 
Recogniſance, or judgement,and he ſuc Exe- 
cution, and have Land of the debrors in ex- 


tent 
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tent :now is the perſonall duty turned intoa 
chattel reall,On the other ſide,if ſuch an eſtate 
by extent, or a Leaſe for yearcs mortgaged 
come to an Executor,and the debtor,or mort- 
gager payeth the money due z now are theſe 
reall chattells turned into Aſlets perſonall. 


Another ſpeciall Caſe of Equity 
oppoſang Law, 


F 4.be bound to B.by Bond, Statute,or Re- 

cognizance for :ſlurance of Land, B. dieth, 
& the Land cCeſcends to his heire;or be it thar 
B. ſold the Landto C.and aſſigned to him the 
Bond, Statute, &c. yet muſt the Sute, or ta- 
king out of Execution, be inthe name of the 
Exetutor of B. and neicher of the heire, nor 
Aſſignee, And that which is recovered, or 
gotten in extent, will be Aﬀets in Law to 
charge the'Executor, as l rake it, yetinequity 
it pertaines tothe Heire or Aſſignee Quere If 
the Executor meddle nor, but onely ſuffer his 


nime to be uſed, 


Of th. nzs come to Executors by Condit on, 


Irſt, we will conſider of Cenditions briog- 
ing backe to Executors goods, or chattells 
granted away by their Teltators. Touching 
which, there is no doubt, but ifthe Condition 
N 3 be 
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be any other than for payment of money, or 
other things valuable by the Teſtator, or his 
Executor, the chattell returning to the Exe- 
cutors is Aſſets in his hands: as put the Caſe 
a Leaſefor yeares, Horles, Sheepe, Plate, or 
other Chartell, were granted by the Teſtator 
ro 4, upon condition, that it 4. did not pay 
ſuch a lurmme ot money, or doe ſuch other 
AR asthe Teſtatorappointerh, and this con- 
dition is not performed afrer the Teſtators 
death, now is the chattell come backe to the 
Executor,and is Aflets. Burthe queſtion hath 
beene ( and perhaps may be) where the con- 
dition is, that the Teſtator or his Executors, 
ſhall pay the money to make voyde the 
Grantee, and accordingly, the Executor after 
the Teſtators death payethrthe ſumme out of 
his owne purſe, not having any money of the 
Teftatorsin his hands: in this Caſe commi 
in queſtion, tempore, Hen.7. It was reſolvedar 
the laſt, that this redeemed chattell ſhould 
not be Aﬀets, but be tothe Execator as his 
owne proper goods, thoughart the firſt, three 
Judges were of contrary opinion, viz. that . 
the goods redeemed ſhould be in the Execu- 
tor, as goods ofthe Teſtator, AnJ truely 1 
muſt confeſle, that I cannot yet fipde good, 
ſatisfaRtion in that Bookes reſolution, except 
wee ſhall take the Caſe thereto be ſach as 
that which is put and reported by the Lord 

+ Dyer; 
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Dyer, tempore Hen. $. viz. that the money” 
"_- for Th was as muchasthe full 
valuc of the goods, pledged, or mortgaged, 
_ ſhall admit — to be, that _— 
emption-was not by payment at the day 
nirand, Asto thy firſt, it were rare, that 
any ſhould lend money upon a mortgage, 
where the thing mortgaged, is not of better 
value than the money 4 rare alſo, that an 
Executor-fhould take care to redeeme with 
his owne money, that which ſhould yeeld no 
benefit or advantage to him, or his Teftator, 
Let us therefore ſcanne«/and examine the 
Point, fince the ſame may come frequently 
inuſe; and this we may the more decenily 
doc, becauſe the Lord Dyer in the Margent of 
the Caſe by him reported, as aforeſaid, ſaith 
expreſly, that the ſaid other temp, Hen.7. was 
not at all adjudged, himſclfe haviog viewed 
the Roll, which he there ſets downe, and the 
names of the parties. Wee will therefore 
put the Caſe thus. 4. poſeſſed ofa Leaſe for 
ſxtic yeares, of one hundred pound Land, 
mortgagethit for five hundred pound ; or be 
it thatthe mortgage or pledge be of a Jewell, 
or peece of Plate tor balfe the value, and that 
forethe day limitted for payment, and xe- 
demptioa 4. having made B. his Executor 
dieth, and Z. at the time and place maketh 
payment, as was conditioned. Now the 
queſtion 


£ | 
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queſtion is, whether this ' Leaſe, Plate, or 


jew:ll, being worth much more than the 
ſumme for which ic was mortgaged, ſhall be 


in him wholly in his owne1ighr, and to his- 


ownule or parcly,it nor wholly as Executorto 
A.ſo as to be ſubje& tgrhe payment of debrs 
and Legacies. Here it muſt be cleerely ad- 
mitred, that B. was inabled to this redempri- 
on onely, and meciely by the Condition 
annexed rothe mdrrgage, or pledging, I|tmuſt 
alſo be admitred, that this Conditiony - and 
the power or intereſt ro take benetit thereof 
ro him; came, and was derived onely as Exe- 
cutor of 4. This being premiſed, it muſt needs 
follow, as to me it ſremes, that the Conditi- 
on working, and having his operation in the 
redemprionto deſtroy the Grant, mortgage, 
or pledging, it muſt needs make thelſe againe 
the Teſtators goods, in ſtats quod prime, and 
ſorobeinB.as Exccutor, ſince in that right 
onely, he was intituled to take benefit of the 
Condition, For what is it which hindred be- 
fore this, from being the Teſtators goods; 
nothing certainely, but onely the force and 
ſtrength of themortgage or pledge : Now by 
the redemption, that is become voyd, & hath 
itloſts its = therfore the property of theſe 
things muſt needs now bez as if no ſuch 
mortgag@or pledge had beene ; or as ifit had 
at the firſt becne voyde, and of no —_ 

Thus 


* of mortgage of Inheritance, 
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Thes muſt the Condicion worke for him, who 
made it, vis. 4.the Teſtator, and thoſe of 
the contrary opinionin the time of King Her. 
9. doe yer ſay, That by this redemption, the 
Teſtator is ſo much in debted ro the Ex- 
ecuror, as he disburſed for the redemption; 
which could ttand withnoreaſon, unleſſe by 
it the property and intereſt ſhould be reduced 
tothe Teſtators behoofe. Thar thus itis, is 
alſo proved; as tome it ſcemes by the Caſe 
which the 
heire making payment, according tothe con- 
dition, is not now in as a new purchaſor, bur 
as hcire, ſoas he ſhall have his age, and be in 
Ward, even for this Land : Yea, it ſhall be 
Aſets in his bands for ſatisfa tion of his Fa- 
thers, or other Anceſtors debts, which in 
ſome refpeRis a harder Caſe thanthat of the 
Executor; for he hath meanes to ſatisfie him- 
ſeife of the money disburſed,cicher out of the 
thing redeemed, or other goods of his Teſta- 
tor, but the heire b;th no fich mcancs, Yet 
it willbe asked, how the Executor can be free 
from miſchicfec, for ifthis thing redeem-d be 
intire,as the Cup or the Leale,the whole will 
be taken in execution for the Teſtators 
debr. Toadmic this, yet here is one cleare 
way of remedy, v:z. the Executor may 
betore ſuch Execution, ſell the thing, and 
ſo pay himſelfe, and retaine the ſurp'u- 

| O laze 
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ſage tothe Teſtators uſe, and the like of this 
is frequent in uſe, 4/z, for Executors to pay 
of the Teſtators debr, with their owne 
moncy, and to make themſelves fatisfaRtion 
out of the Teſtators goods. Beſides, it not im- 
poſlible, that this red. emed thing ſhould be 
rbus in incere(t parted, that an{werably and 
proportionably. ro the ſumme disburied for 
redemption, with reference to the value of 
the thing redeemed, a moyetie or third part , 
orthree parts therof ſhould be to the Execu- 
cor in his owne right, as his owne proper 
goods, and the reſt in him as Executor, As 
poſito, that 4. and 3. were. Tenants in Com- 
mon of ſuch an. entire Chattell ; 4. maketh z, 
his Execaror and dieth, Now hath 3. one 
moyety as Executor, and another as his owne 
proper, and upon a Judgement againſt him as 
Executor, that moyety onpely which hee 
hath 2s Executor, muſt be taken in ex- 
ecutionz and here may be remembred how 
inexccution of a Judgement, or levying of 
an Amerciament Que of an intire Chat- 
tell of more value than the ſumme to be 
levyed, the whole is to be {c1d, and the ſur- 
pluſage above the debt or Amerciament 
15to be delivered backe to the owner. For in 
all this debate, we muſtpreſume the thing re- 
deemed by the Executor, tobe of better va» 
lue than the ſummepayd, clic wee may cafily 


admir 
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admitthe whole to the Exccutor, Apaine, 
the Leaſe for ycares, is not ſointire athing ; 1 
meane the Land let, but that thereof partiti- 
on may be made; yea inforced by Aion 
betweene joynt-renants, and Tenants in 
Common: But here will be objeQed, the 
Caſe of redemption by the daughter and 
hcicez who th ſhe have a brother borne 
after ; ſo as now ſhe is no longer heire, yet (he 
ſhall, as the Booke ſaith, retaine the Land re. 
deemed from the hcire as a P:rquiſite or Pur- 
chaſe. As for this ( which 1 wilder oppoſe) 
the Law ſo frameth to the favour of the 
daughter, becauſe of = miſchiefe to her, 
if being __ of the reſt of the Inheri- 
tance by the birth of a brother, ſhe ſhould at's 
loſe that which her money had redeemed, 
without having any remedy to have her mo. 
ney againe, or any recompence for it ; but in 
the other Caſe, there is no ſuch miſchicfe for 
that the Execu:or may pay himſelfe as hath 
beene ſhewed. | 

Now onthe other (ide, if the Caſe ſhall be 
underſtood, thatthe redemprion was by pay- 
ment after the day,then will I eafily admitthar 
the property or intereſt, is inthe Executor to 
his owne uſe; or tha: the Condition, now 
having n5 power to reduce irbacke, orto 0- 
perate any thing : It is rathera re-emprion, 
than a nndempricn Gece it was at the \\ ill = 
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the Mortgapec, to diſpoſe it at bispleafure, 
and any ftranger, as well as the Executor 
might thus bave redeemed, viz. repurchaſed 
ic, therefore onely Equity and not_ Law in 
that Caſe can make any part of the value Aſ- 
ſets in his hands: And {o alſo I thinke if wee 
ſhould admit in the other Caſe of payment, at 
the day that the property of the chattell is to 
the Exccutor as his owne, and not his Te- 
ſtators goods, no part of ſurpiuſage of value; 
can in Law be Aﬀers, howſocycr in Equi- 
tle. 

Laſtly, if the Executor redeemeby pay- 
mentatthe day with the Teſtators owne mo- 
ney or goods , none will doubt, but that the 
thing redeemed is in him as Executor, and the 
money by him payd for redemption is well 
Adminiſtred, the goods redeemed being of 
better va'ue. Butthis way it makes no diffe. 
rence, whetherthe whole value of the goods 
redeemed, ſhall be held Afets; and the mo- 
ney payd for redemption ſtand. drowned 
therein, or thatthat ſumme be fill adjudged 
in the hands. of the Executor, as Aſets, and 
onely the furpluſage of the thing redeemed 
over and above the ſumme payd for re- 
CEmprion. 


T.eings: 


_ (rot )- 


Things accrutd by. Covenant or 
Aſurpiion, 


FF A. Covenant with ÞB, to make him a 

Leaſe of fuch or ſuch Land, by ſuch a day ; 

and B, dicth before the day, and before any 
Leaſemade , now muſt «A. make the Leaſe 

tothe Executor of B. and the Leaſe ſo made . 
to him, ſhall be in him as Executor, and con- 
ſequently as Aſſets. This is proved by the 
Judgement, in the Caſe betwcene Chapman 

and Dalton in the late Queenes time. Yet I #tm an. 
confeſſe, that it is not expreſſed in the rceſo'u- 

tion of this Caſe, that this Leaſe ſhould be 

Aſets, but that the Exccutors ſhould have 

the Terme as Executors, which implyeth as 

much in my underſtanding z and the oe. 

tion, whereupon the Defendant demurreth, 

ſets forth the bre:ch o! that Covenantto be in 

retar Jatione (xccntio-is teftament. ſo as the 
dammages thereupon recovered,wviz.zooand | 
30. pound were Aſſets, and conſequent'y al- 

ſo, ſhould the rerme have beenein 'ew and re. 
compence whereof theſe dammages were gi- 

yen, The like Law, if 4. aſſume upon gr od | 
conſideration to deliverin to B.by ſucha day 

twenty quarters of Mault,or ſo many loades 

of Coales or Wood, orany other Wares or 


Marchandiſe; and this is not performed in the 
O'; life: * 


(road 


life of 3, but after to his Executor, it ſhall be 
ro him as Execmor, and (hall be Aſets in his 
hands, as well' as the money recovered in 


d:mmages for not performing ſhould have 
bene, ' / 


of things accrued by remainder, 
or increaſe, 


F a Leaſe be made toone for life, the re- 
mainder to his Executors for yeares, and 
 hedieth, this will be Aﬀetrs inthe hands of his 
| Kxecutors, though it were neverinthe Teſta- 
ror, as Was in the later end of the late 
Queenes time, reſolved by three Juſtices, rhe 
Lord Antnſe onely being of a contrary opi- 
nion ; and there it was ſaid, that Cranmers 
Caſe, whercin the contrary in effe@ was re- 
ſolved, was of littleauthority ; for that there 
were firſt two Jodges againſt two, till after, 
 eMounſon changed his opinion, upon a con» 
ceit, that there the eſtate was by way of uſe, 
which could make nodifference ; like law 
wherea Leaſe for yearesis by Will bequea- 
thed to A. forlife, and after to B, who dieth 
before 4. Although B. never had thiste:me 
in him, ſoas that he could grant or diſpoſcir, 
yet ſhall ic reſt in his Executor, as bis goods 
and be Aﬀets. As for a remainder for yeares, 
ſo inthe Teſtator, that hee might grant or 


diſpoſc 
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diſpoſcitat his pleaſure, no doubt can be 
thereof, though the ſame fell nor inpoſleſſion 
rothe Teſtator in his life time, yet no ſcruple 
nar doubt can be,but thatthis 1s Aſersto the 
Executor, even whilſt it continues a remain- 
der, and before it falleth into poſſeſſion, 
becauſe ir is preſently valuable and vendi- 
ble. Nor much of other nature, to theſe 
arethe Caſes, where the Executor Marchan- 


tr. H. 6 35-p07 


dizing wich the goods of his Teſtator, ma. 5«6nge- 


keth gaine thereof. Soif the Sheepe, or 0- 
ther Cattell ofthe Teſtator doe breed, wiz, 
beare Lambs, Calves, Colts, &c. af.er the 
Teſtators death, eventheſe which were never 
inthe Teſtator ſhall yer be Aſlets, and {o the 
WW ooll growing upon the Sheepe after the 
Teſtarors death. But there isone: Cale worth 

the conſideration and worthy of ſome doub-, 
as I thinke, and that is this. One leaveth 
to his Executor a Leaſe for yeares of Land, 
worth ewenty pound by yeare, and the Exe- 
cutoc keeping this in his owne hands, one 
yeare after the Teſtarors death, doth make 
thereot thirty pound ingjeare giine above all 

charges, now whether, as to a Creditor, this 
whole thirty pound ſha'l be Aſſets, or onely 
twenty pound, and the Cate ſimply thus pur, 
ſhall be underſtood of an occupying, and ma- 
nuring without any flocke of the Teſtzrors; 

and thenif the Executor did ſtocke it with his 

ewne ghcepe, or other Cattel!, as he muſt 

” have 
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have borne theloſſe by rot or death; ſo is i 
reaſon, that if the manurants prove gainefull, 
he reapethe fruits thereof in recompence of 
his adventure, and of his induſtry;>sxill, and 
good husbandry. But it the Teſtators ſtocke 
of Shecpeand Catrell were ( as of neceſſitic, 
or forthe berter advantage of rhe Teftators 
eſtate) continued uponthe Leafe Land, then 
is it reaſon, that the gaine or loſſe whetherſoc- 
ver of them God ſendeth, doc redound tothe 
Teſtators eſtate, Like Law, as I thinke, if 
an Excecutor finding, that he cannot inſtantly, 
after the Teſtators death, It the Leaſe Land 
neare the value, ſhall the:ctore buy ſeede- 
Corne, and hire the plowing, &c. Burt it may 
be ſaid, that the Leaſe hath one entire valua- 
rion at the firſt, upon theappraiſement. To this 
I anſwer, firſt, that the valve upon the ap- 
praiſement is not binding, nor much reſpeed 
at the Common Law, it it be too high, ſhall 
not prejudice the Executor z if too low, ſhall 
not advantage him z butthe very value found 
by Jury, when ir comes in queſtion, whether 
the Executor have fully adminiſtred, or have 
Aſſers ornor, ischat which is binding. Next 
I ſay,thatifa long Leaſe come ro Executors, 
of Land worth an hundred pound by yeare, 
and no fale is made thereof by the ſpace of a 
yeare or more, now the terme conrinuing of 
the like value, as at firſt, it is noreaſon bur 

this 
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this hundred pound raiſed the firſt yeare, 
ſhould goe towards the paytnent of debts and 
Legacies rather then any of them ſhould be 
unpaid. This thing, I meane the knowledge 
ofthem are uſefull two wayes, vz. Firſt ro 
ive lightto Executors, todiſcerne what unto 
4/1 Next to ſhewunto 
Creditors and Legatces, what and how farre 
things ſhall be Aﬀets, that is to ſay, goods to - 
enable, charge,and binde Executors to pay , 
debts and Legacies. For whatſoever any of 
theſe wayes commeth to the Executors from 
their Teſtator, or is recovered by any of theſe 
Actions, ſhall be in heirkeads Aſſetts, the 
Coſt and charges of recovering deducted. 
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CHAP. VIL 


what manner of Intereſt an E xeentor hath in hu Te. 
laters Goods and Chartels, and how different 
from the common Imeereſt they or others have in 


therr owne j roper goed /, p 


He Intereſt which an Executor hath as 

17 Executor inthe Goods of his Teſta- 
= tor is much different from the abſo. 
lute,proper, and ordinary Intereſt, which eve- 
ry ove hath in his owne prope: Goods, as may 
well appeare in and by theſe points, 1. AL 
though ifa ſtranger take away theſe Goods, 
the Actionof Treſpaſle for the Executor,is of 
ll forme, Q@ware bona ſua cepit, calling 

m his Goods, whereas a man Outlawed in 
Debt,8c. or convict or attainted of telony or 
treaſon, forfeiteth all his owne Goods, yer 
theſe which he hath as Executor, ſhall not be 
forfeited. Ifa Villen be made, Executor, his 
Lord cannot take theſe goods, though he may 
take all the Villens owne Goods : and for ta- 
king ſuch Goods, or for adebt due tothe Te. 
ſtator, a Villen may ſue his Lord, Nay, ifthe 
Execu- 
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Executor grant all his Goods, ſome good o- 
Pinion dos, that theſe which hehath , 
as Executor ſhould ror paſſe, yea the Lord Yerzo #-5f.v5 
Dyer ſoheld in the late Queenes time, with a8on,by an 
this difference, js, Vhere the Grantor is unas a&ion 
named Executor in the Grantee, there the * **<=** 
Goods which he hath as Executor ſhould 
paſſe, bur otherwiſe if be be not named Exe- 
cutor inthe Grantee, and that this Opinion is But Froviekeis: 
probable, will further appeare by that which $.7.:.4. 
followeth. 
Secondly, the Executor cannot by Will 

give or bequeath che Goods he hath as Execu- 
tor, and it he dycinteſtate, and Adminiſtras 
tion ofall his Goods is committed to 7,D.yet 
hath he nothing ro doe with the Goods which 
the Inteſtate had, as Exccutor to his Teſtator: 
Thus all his Goodsgeacheth not tohis Goods 
as Exccutor, == 

Thirdly, whereasa mans Goods ſtand lia- 
bleto the payment of his debts,both in his life 
time and after. Thegcods whicha man hath 55 peieiore 
as Exccutor, arenot tobe taken in execution ——— 
for his owne debrs either upon a Recognizance cranes. * 
Statute, or Judgement bad againſt him., And "*** 
if ſuch a onedye indebted, leavingto his Exe- 
cvtor much Goods, which he had as Execu- 
tor ; theſe are not Aﬀets in his hands, lyable 
tothe payment of his debrs, but onely forthe 
payment of the firſt Teſtators debts or Lega- 
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cies. Therefore a $9 min. brought by an 
Executor, ſhewing that he was not ableto pay 
the Kings debr, becauſethe Defendant detai- 
ned from him an 1 00. pound, which he owed 
him as Executor to 1.S. was overthrowne,for 
that it could not be intended, faith the Booke, 
that the Kings debt could be fatisfyed with 
that which the Plaintiffe ſhould resover, and 
receive as Executor. Whereas a Woman be- 
ing poſſeſſed ofany Chattells perſonall, v/z. 
moveable Goods, all be deveſted out. of her 
into her Husband by her marriage, ſo as ifhe 
dye, and the overlive, they be not bers againe, 
buther Husbands Executors, or Adminiſtra- 
tors, and if ſhe dye, all be the Husbands,wirh» 
out being Executor to his Wite. It is not fo 
of the Goods which ſhee hath as Executor, 
theſe ill remaine in and to her, if her Huſ- 


 banddye, and if ſhe her ſelfedye, forthat ſhe 


This be in 

bis name onely 

ont of whoſe 

poſſeſſiyn the 
oods were ta- 
ta. 


haththem asir were in another right, wiz. as 
ſherepreſents the perſon of her Teſtator, her 
Husband ſhall not have them , —_— not his 
Wives Executor, and ſo Executof to her Te- 
ſtator, 

Laſtly, whereas the Writ of Treſpaſſe 
ſeemes to make no difference betweene ones 
owne Goods, and thoſe he hath as Executor, 
that being a poſſeſſory Attion or ſuite groun- 
deduponth? poſſeſhon z yet come toan ARi- 
en of debt, which more taſtes and participates 


of 
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of the right, and there are the differenced : 
for where for my ownedebt, when I ſue, the 
Writ faith Deber & deriner, viz, that the De. 
fendant owes me, and detaines from me that 
ſumme. Yet when I ſue as Executor, the 


Writ faith not, deber, he doth owe me, but oma aha 


derinet onely, he detaines from me, as admit- 
ting that he is not the Debtorto me, though 
be ſhould pay me, and ſo where I am ſued as 
Executor, the VVrit makes me not a Debtor, 
bur a detainer ; Otherwiſe, where in my owne 
right, I owe and am ſued for a debt. Accor- 
dingly, where Judgement in an AQion of 
debt 1s given ”=_ oneas Executor, it is not 
generally that the Plaintiffe ſhall recover a- 
gainſt him, bur he ſhall recover of the Goods 
ofthe Teſtatorand therefore upon this judge- 
ment no £apias lyeth againſt him, to inforce 
him to pay by Arreſt of his body, becauſe he 
is not properly debtor, but if after it be retur- 
ned that he hath waſted the Teſtators Goods, 
out ofwhich the ſaid debt ſhall be farisfyed ; 
Then he having made himſclfe a Debtor, a 


Capias ad ſatisfaciendum ſhalbe awarded againſt 


'him, and then he ſhall be takenin Execution, 


So alſo in ſome caſes of falſe plea pleaded, for 
where the Judgement is de bonix proprits, the 


Plaintiffe may Ve 1 Cap 'as ad ſarisfaciendum, $4-H.0.4* 


and thar po_—_ is indiverſe cafes for the 
daramages, although not in many for the prin- 
P 3 cipall. 
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,cipall; As for the Capias before Judgement, 
in the meare proces againſt an Executor, 
that is, becauſe of his Contumacy in not ap» 

ing upon the former proces. 
The reaſon'of this different intereſt be. 
- tweene an Executor and another, or betweene 
- the ſame mans baving goods as Executor, and 
others in his owne right z as alſo of the diffe- 
rent manner of ones being indebted as Execu- 
tor,and otherwiſe in his owne right, is well ex- 
\% by rhe Lo Cooke, in P:nchons caſe UL, 
6.44.9.48.5 Firſt, thatthe goods which one hath as Exe- 
See chisal'® cutor, he bath not in his owne right, but in a«- 
Pim 57%" er dr0it, that is, inthe right ofanother, mea- 
ing his Teſtaror. Secondly, that Executors 

are but the Miniſters, and Diſpenſors, or Di- 
ftributors of their Teſtators Goods. | 


Of alteration of property in the Executars 
bands, ſo as ſome goods become bis owne, 
which hehad as E xecutor, 


TO this head or Chapter, treating of the 
difference betweene the Intereſt in Goods, 

as Executor, and others had meerely in ones 
owne right, and to his owne uſe, ir is not im- 
pn_ to conſider how that which one 
th arthe firſt as Executor, may be changed 
in y, and become the Executors owne 
tohis owne ule, as other his goods, which he 


had 
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had notas Executor, Here let us firſt conſi- 
derof ready money left by the Teſtatort- for 
ſince pieces of money, 11+ ſhillings,groates, 
pieces and halfe pieces of gold, cannot bee 
knowne one .from the other, it muſt needes 
follow that theſe comming to an Executor 
fromthe Teſtator muſt in ſome ſort be altered 
in property, ſo asthough the Executor ſhall 
be aid ro have ſomuch inmoney or value, yet 
can it not be diſcerned which money jalks 
nr ber dg a ors mera 1 v1 

0 ly the ifte upon the fitrs far - 
as, for a Crelicor who hath recovered agai 
the Executor to pay debt owing by the Teſka= 
tor, cannot hold. 


CHAP. 
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CHAP. VIII, 


Of ſome caſes and queſtions betweene the/Executor 
and the Herve, | | 


HE Executor may in convenient 
time after the Teſtators death, enter 
into -the hoſe deſcended to the 
 Heire, forthe removing and taking 
ukenam""% away of the Goods, ſa asthedoore be open ; 
enſed 21.4.7-25 Or at leaſt the key be inthe doore : and this 
1:57 viexded. I underſtand of the doore of teach roome: for 


<a of entrance into Hall and 
Parlor beo the Executor cannot by that 
. juſtifiethe breaking open of thedoore of any 
Chambertotake goods there, but onely may 
take thoſe inthe roomes which be open , and 
4-E.3.24. #, £Þis is proved, as to me it ſeemes by the 
145-Makesz caſenf the cheſt with evidences, which, ſairh 
ocked. the Booke, the Executor may take and put out 
. the Decdes, delivering them to the Heireviz., 
the cheſt being unlocked, as I underſtand it, 
Now .a Chamber cr other roome within a 
houſe, locked is an encloſure of better reſpe&t 
219.0,282, then a cheſt. But if the goods be not removed 
within convenient rime,the hcire may diſtraine 

them as dammage feſante. 


Where 


2862000 02009 


— 
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Where the Teftator. recovered -I.and an 
danimages,or a Deed and dammages, be dying __ 
before execution, the Heireſhall have cxecus 13.2.4 4.c 
tion for the Land.or Deede, and the Exccutor 252 2etd er 
for che dammages, but temp. Edward the 4.ir is 
- ſaid that unti)l the Heire ſue a Scir,fac. the Ex. 
ecutorcannot ſie execution for the damma« 


od; a Creditor _ — -4 his Deb- 

tor, and pay himſelte part out ob the Goods, 

he Hr 7 4 the Heire for the:reſt, becauſe ***+ ' 
the debr cannot be apportioned, but other. 

wiſc,he may,ſaith the Book : yet @*e.if he doe 

take upon him the. Executorſhip, and have 

goods ſufficientto payall. : wo 0 

- If a debtbe recovered againſt one who dy. 

eth before execution ſued, leaving goods. fufe 5.1.47; 
ficient to ſatisfies now ſhall not the Land'de+ ** 9 &ue.1 24 


Q Fro- 


(i236) 
Fr owiches opinion, that where goods be mort- 


gaged upon condution.that ifrhe Heire or Exe- 
cutor pay, &c.hereif the Hee make payme 


he ſhould have the Goods: I Dp 4s. 
can be. 


$$$604+0$06:4+$+s4054+5! $6444 þ 
A DireQory for the following Chapter, 


A. 4 as but one reprejent the Teſt ators perfon,and 
oyne and be joyned in ſure, Ke contra. 
B. deb one alone muſt 


C. when they differ in Plea, che 
x. r alone, 


but one may 
0 D. OP aſwell as al,harh puaygroe of exs ar veleaſe 
the whole. 
E.O necannot give nor releaſe ts another or divide 
: F. Perf is the poſſe flion of all go wha 


dye Inmreflate, the T aftator is in- 
oh pg was m_w ome other Exec. left an Exetutor, 
H. 1acledrd m the perſon of the Tefbarer,, and re- 
ens 11.13 bis A fSignee 3 all one, e contra. 

I. 


change by deatb of the Teftater, rouching 


ſuite, 
x. rnd rin Execution, where winbour Scire 
M. whether the Execucor ſtand in bis owne quali. 
ty or bir Teftaters, 
MN. "abaves alone may foe. 


©. In 
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O. Ie ſuit for them ſuch,at will not joyne ſhs!! be 
ſevered, and th ther may [ne 8nd proſecute alone : 
conſequents inde. 

P. Death of one Executor,Plaintiffeor Defendants 
where abates Writ, 


SDDDDPED SE PEP 


CHAP. IX. 


How E xecuors ftland betweete themſelves, and in 
reytte ſentation of, or relationts the Teftaor, As 
his A (pgnee or Deputy, or as the ſame perſon 
with b1m,and where and io what purpoſe, as other 


per ſonv. 


Irſt, all of them doe repreſent the 
perſon of the Teſiator, and theres Are one per- 
fore muſt they all joyne in faite a- gnonorrto'e 
gainſt others, and wn ſuire by others freall pleas ls 
they muſt beall madedefendants, or at lea(t #.5.:5. » #5. 
ſomany of them as do Adminiſter: forchough 55%. * 
the Executors themſelves muſt take notice by Tyh5:2-2 
the Will, how many Executors be, and muſt Raccuror fund, if 
frame their ſuite accordingly ; Creditors and chere # another 
ſtrangers neede not- take notice of any more <d; matt picas © 
thendoc Adminiſter, and Execute the Office mage tt 
- o Exccators. Forchis reaſonas 1 take iryin 5.% 04-3 $o 
Q 2 | W_ 


3 F.1.qudjw, 
6147+ $+ 
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the timeof Kirg Edwardthe 3. wheretwo Ex- 
ecutors were of a tcrme, and the reverſion was 
granted by Fite, mentioning but one termor, 
and thereupon a 9u/d jurts clamat, accordingly 
brought againſt that one Executor, this was 
held good enough, though the other Execu. 
ror was not named. in-the Suite; belike, bc- 
cauſe that one (whoindeed was the Teſtators 
Wife ) did onely occupyrt.e Land, and rake 
the profits thereofz for clie ſince all the Exc- 
cutors do? repreſerit the Teſtators pcrlon, all 
muſt have beene named. Therefore did the 


14.8,4.44.186 Judges reſolve in the time of Henry. the 4. 


*- Ed 3-44p.3 * 


that where a Leſſee for yeares made two Exe- 
cutors, and one of them was diſtrayned by 
the Lord for Rent, who avowed upon the 
Leſſor, that Executor ſheuld have aide of his 
fellow Executor, tothe end that both might 
have aide of the Leſſor, which one alone could 
nor. Andupon this reaſon, viz. that the 
Executors repreſent the perſon of their Teſia- 
tor, as one perſon ( for ſo ſfeakes the Parlia- 
ment ) Ir was enated in time of Edward the 
3. thzrthe Exccutors, though rever ſo many, 
thall have but one eſloyne, neither before ap- 
pearance nor after, becauſe their Teſtatcr 


whoſe perſon they repreſcnt, could have had 


fr is furcher alſo enated by the ſaid Statute, 
th.t wheretwo or three Executors or more be, 


\ the y 


4 


they being ſued in an aQion of debr, though all 


; lare a- 
Firſt, touching the perſons : that it ſhall EX» Tan aLKe- 
end, not to Executors onely, butalſo to Exe. 349 admit ang. 
cs of Execurtors, yea to Adminiſtrators and ples yore 
Allo, though the Statute lpeake onely of Exc. #7 I _ 
cur *; pooch 
In 2 
Secondly, ouching the ations hereas 2: — 


aCtions, as the vv rt de rationabil; 

| parte bong. 
rum, 74 detinge, yer perhaps, this latter aQi. 14 Aa 4. 
O00 willbe aid POtro be maintaineable apairſt 11 gfativeh, 


ther the ation be maintaineable, Or Not, I Antegs, + 1-22 
thinke alſo that inthe a&; rf $40,24 
all och n eattion of corenanr, and 1-4.4.9,02224 
ng he wh.y *48aind Executors, 25 Execy. Cen {ona par 
s, hewhicha r | 1 dz = 
. 4ppeareth, muſt anſyer with. -. theſe owed 


feb. 


TE.4-5- 


S$.£.412-1 5. 
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ſub p.ent againſt Executors, which isto make 
them toanſwertoa ſuite inequity , that hath 
beene remp. E. 4. takento be our ofthe reach 
and intevr of the Stature, So alſo of the La- 
rt4:ar in the Kings bench, as was held inthe 
ſame Kings time, except all the Execurors, 
making up the whole repreſentative body of 
the Teſtator, be in the cuſtody of the Mar- 
ſhall, one or more of them who are there ſhall 
notbe inforced to anſwer , and fo was ir alſo 
Jarely heldinthe Kings Bench, where Maſter 
Juſtice Howgheon gave an cexcellentreaſon, this 
caſe is out of the faid Statute, viz. for that 
this Writ doth not mention any debt, nor 
name the Detendants Executors. 

"Thirdly, and laſtly,that Stature is extended 
by equity ro cther Writs or Proces; for where 
the Statute ſpeakes onaly of the Grand di- 
ſirefſe,and the Executors appearing thereupon; 
Ir CO many on oa — when he 
osthey appeare upon ttatchment, Capras, 
or.E wor muſt be, though the reſt 

not ; for ſo theword Diſtreſſe is taken 
for all compulſary meanes or enforcement of 
appearance. Bur where the Statute reacherh 
not, 2/z, when the Proces is determined a+ 


gainſt one or more, as by Outlawry, 8&c.there 


the reſt maſt anſwer by therules of the Com- 
mon Law, cxceptit be inthe caſe of Husband 
and Wife Executor, for there the Vife can- 


NCT 


. (233) 
not anſwer without her Husband, nor doube- 
lefle can he withour her, where ſheand noe he 
isExecutor; but where both de Executors, TTY 
there he may anſwer withow her, bur not the res. 
without him. When Executors as Defen- peare, 24.4.” 


$ Dave appeared, if any one of them Ch opmcar 
confeſſethe Ationythis bindes and ILIIR 
taereſt ; bur ifonewill plead one pt who once. 


where they ſue, fuch 2s will noe ſeeure, 2.46. They f 
ſhall be ſevered, and the reſt wi Our then ples oe ite 
Proceede ; 2nd in like manner where they 7.#.«.;6 
_ to bereceivedto defend their terme, = fron, ® 
one of them after makes defauſc 3 it ſhallnoe mpg 
Yar 


one who appeares ſhall be received tO 0p. thera fe 
bold the defence of theterme, Ku 1. 0/]be granted 


Thirdly, ſowhere the y pleadea releaſe to Fehowhere the 
the Teftator or themſelves, ofic 2frer making lawed ar the mi: 
defaule; this ſhall not be, nor make rota! de tors, & upon he 
fault in the Executors, ro induce 2 judgement /o5-afer his 
or condemnation againſt them. Yer m truch "+ aw 
cach Executor hath the whole of theTeſtators 5. 


9.£.4.1 2. 14. 


Goods and Chattells, be they Real! of Per. a. 
ſonall, and each may ſell or give the whole. 27-4.4.17 2. 
One of them cannor give nor releaſe to the »x 
other his Intereſt, and if be doe, it is voideand 
hewho releafeth ſhall fill have as much in 
tereſt,as he trowhom hereleaſed, becauſe each 

had 
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had the whole before this: reaſon long: 

fince, where one of CR Execururs ics 

ſed but his of a debt, it was held thatthe 

© wholewas diſcharged: andſoifone Executor 
nt his part of the Teſtators Gaods, all paſ-- 

| ſet ai is left to the other, for that 
Fay berſ-co each hath the whole, and there be no parts or 
rorageach bath mMOYCTIES, betweene Executors, Therefore, 


fe,and yet 


"fore bave alſo thongh a lcale for a thouſand yeares, ofa 
ber *"5".x3. 2, OOUſandacres of Land come to two Execu- 
\'®. tors or more, nopartitionor diviſfion- can be 
made betweene them, becauſe it is not be. 

rweene them, as betweene joynt Leſlees of. 

Land where cach hath but a moyety in in- 

tereſt though ' poſſeſſion of or through the 
whole. Amidſt Executors, | each hath the 

s whole, andtherefore if he graunt his part he 
graunts the whole. But one Evecutor may 

demiſe or grant the moyety of the Land for 
the whole terme, and ſo may. the other doe, 
zo and this way they may ſettle in friends: or 0». 
a thers truſted for them,a moyety for each; ei- 
z» therin ſeverall orundivided; but one of them 
cannot make a leaſeto the other of any part, for 

he had the who!e,nor can one ſue the othcr as: 

Executor, yetifth&t Teſtator deviſe to. one of 

his Executors, all his goods after ſuch debts 

6.H.9. 8. and Legacves ſatisfyed, there after thoſe ſatis- 
fycd, that Executor may take the Goods and 

maintainc an ation of Treſpaſle againſt the 


other 


(721) 
.otherExecutor, if hetake them from him, and 
conſequently «n Action of Detizwe, for 
keeping or detaining them : but this is as Le. 
gatee,his owne aſſent perteRing the Legacie. 
The on of one Executor, is the «© 

on of all the reſt, ſo, as it one appea- 
ring to a Sute, and the other making default, 
in whoſe hands all the goods be which are 
not adminiſtred, if, I ſay, here heethat ap. 
peares, pleadesthat he hath nothing in his 
bands, this ſhall be found againſt him; for 
whatſoeverany ofthe co-executorshath, hee44 + 
alſo hath, and is in his poſſeſſion, and ſo ſhall < * 
the Creditor recover, and hayc judgementto - 
be ſatisfied out of the Teſtators aSin | 
his hands. And therefore if goods. be taken Alt met (ee. 1g 
trom one, all may maintaine an Aion of #557 
Treſpafſe thereupon; for the poſſeſſion of $3£:3-35.1: 
oneisthe poſſeſſion of all, But the poſſeſſion nine only from 
of one ſhall not be, ſo the poſſeſſion of all, as nor nec1 rote 


to the others owne goods , wherof 5,.m. ve 


More Cc ICs Ac” 
Wheretwo Execntors be made, the one © 
making a Will and executors, and dying ; if 
the other dic after inteſtate; now ſhall nor 
the Exceutor of him who firſt dyed be Exe. ,,..+.v.. zo. 
cutor tothe firſt Teſtator, but hee is dead in- 1: 
teſtate, becauſe the ſurviving Executor is ſs 3s # 5. 45. 
| dead; and in him the Executorſhip was | 
wholly, and ſoly ſerled by the death of his 
Mes ob fellow 


| (122) | 
fellow before him : So Adminiſtration, de be- 
#s noo admin. (hall be committed, 


The Executors, or Executor, if but one ſo 

C«t.5397. repreſents the perſon of his Teſtator, that hee 
_ is in Law his Aſſignee by the very making of 
him Executor; ſo as if one covenant (0 make a 

(hips Sin” Leaſeto 7. $. and his Aﬀignes by ſuch a time, 
and 1, $.dieth before that time, and before 

the Leaſe mace; now muſt the Leaſe be 
madetohis Executors as bis Aſſigne, repre- 

fenting his perſon; fo alſo in a condition to 

pay tothe Feoffor or his Aſhgnee, yct a Leaſe 

to 4. and his Afﬀignes during the life of B, 

ry ans?!" ſhall norgoe tothe Executors of 4.So where 
«/.to. in a generall pardon by Parliament, there is 
'-,  anexceptionof perſons outlawed after judge- 

$5 where the MEM, unto the perſon ſo out-lawed, ſhall ſa- 
preyrime for tisfie the Creditor, who hath out lawed him, 
Near Ifthe Our-lawdiebefore this done, his Exe- 
were weſted, cytor as repreſenting his perſon, may make 
may doeirt he ſatisfaction, \and ſo make the benefit of. the 
«ee pardon to extend to his Teſtator, for laving. 
" his goods, aif himſelfe had ſatisfied his Cre, 
&.u.6.440. it'-r, tho'gh be left him: unſa'isfied, when 
Aces he left the world, & d:em obiit extremum, 
cont ing Yer where 4, ſold Eand to- B, upon Provrſs, 
wricefEror; thatifhe piyed 0-3. his heires,or aſſigngs, &c, 
Jperkes bur of B.died, A, payedar the day to his Execytor, 
Pk anditwas doubted thatit was not good, hos 
the 
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the word Aſſignee could not reach to him 

ing no Aſſignee of the Land : and where ,,,, 
the Execucoc brought an aRion of account <r+wherere 
upon a receipt by the hands ofthe Tcftaror ; lr huddie. 
the Defendant could not be admitted to wage © $85 (+ 6% 
his Lawzfor thatthis was held a receipt,per aw- > #%.2y.10. : 
termains; yet it is cleare,that if one by Bond or 
Covenant tye himſelte to pay ſuch a ſumme. 
atſucha day, not mentioning his Executor 
at all; yetis the Executor bound,as includedin 
the name or perſon of the Teſtator. And ' 
where the Statute 23. of Henry the eight, 3-267.0y. a6:. 
gives cont hos og (in _— _— there 
mentioned) agai arty t judge- 
ment, it lieth againſt bis ——hanaber”! we, 
dead; but thereof another reaſon is given. ,,., ,*. 
wherea man was bound, that hee would nor 
ſuc upon ſucha Bond, and he dyed, and his 
Executor ſued ; this was held to beno forfci. 
ture of the Bond, So where. one was bound 
to pay ten pound within a moneth after re- 
queſt made to him , and hee died before ,,o,q 0. 
requeſt ;itſufficed notto make irtothe Exe- ,,,! 
cutor, as Manwood (aid. It was likewiſe held Tworiry & Linm 
that the warrant of. Atturney pur in forthe 7, 
Plainiffe indebr, ſufficcth nor. for his Execu, , 
tor tobring a Scire Fac, upon the judgement, 
And if Executors ſue execution upon a Sta. j£* *-%»#-. 
tute in the name of a Conulce, as if hee were "ay 
alive, this isvoyd, and they may ſue outnew *'*'?*f 

R 2 extent, 


ad this they ey dow 
extent, and this t may out'a 
wy; Sire facies, as well as the Conuſee mi way 
14.83.14. he had beene alive. But by Huſſey Juſtice, if 
15.£.4.34 the Coneſor in a Statute ſtaple be returned 
corps dead by the Sheriffe uponthe extent; a Scire 
4 fac. 'muſt be ſued our before extent proceed; 
and upona judgement had, if the recoverer 
«dye before execution, his Executor cannot 
x as himſclfe might, ſye out execution without 
on en Re. A $C#, fac, as1$ there (aid, Yetif aftera Ce- 
cogitz. pias ad ſat, awarded; the Plaintiffe dyc be- 
- fore it beexecuted, the Sheriffte may p:occed 
tothe taking ofthe party, and is not ſubjea' 
roany aRion of falſe impriſonment, nay, if 
» |= him ro eſcape he is chargeable, 2s- 
$; 66096-34 $erwp,” Elizabeth it was" reſolved upon the 
"'*. motionof Anderſon; but withall it was held 
that reliefe might be by «Awd:t« querela. Like 
reſolution was in the Kings Bench, After 
fome dopbt by Fray, and the other Judges, 
where the Deferidam dyed after a Fieri fac, 
awarded, and before it was executed, that 
the Sheriffe might vporr the Goods 
in the hands ofrhe Executors, 
Bur if the Defendantin an ation of deb 
1 yupona bond plead a tender atthe time an 
place of payment, and tenders the morey in 
. Court, whercitreſts and then he dyes; now- 
. ſhallnor the Plaintiffe, have thismoney, be- 
cauſerhe- property thereof is changed, = 


(r35) 

become the Executors, as was held inthe 
Commonpleas, but he 1s put to a.new ſuite 
againſt the Executor. Yet where judgement 32.22. v«icir- 
js once given in a Writ of Partition, forater-,”" ; 
mer, or ina Writ of Account,it the Plaintiffe 
dye before the ſccond judgement needfull in 
both caſes, the Executor is not put to anew , , , .,, 
ſuite, but may proceed _ 1s upon the : 
former judgement, asthe Lord Anderſon held 
upon the motion of Fenxer Serjeant. Though 
before we found the Executor not in points + 
penall, all one with the Teſtator, yer in - 
points beneficiall, the Teſtator includes him 
in ſome caſes, as where an Abbor granted to 
his Leſſeeto take Eſtoversin another ground, . 
it was held that his Executor though: nor na« 
med ſhould enjoy this, during the terme as- 
well as himſclife ſhould have dove.- And' 
whereas the Stat. 2 3. of F. the 8.givescoſts 
toa Defendant againſt a Plaintiffe, ſaving fot 
a wrong, or breach of promiſe, -or the like; 
done tothe Plaintifte againſt whom itpaſſerh | 
—_— or nonſuitz ithath beene reſolved”, 

an Executor ſuing upon ſuch wrong ot 1 * tt 
breach, of contra@& to his Teftator made ,.,, 
ſhould nor pay coſts becauſe he is another 
perſonthenthe Teftator; and ſo is uſualt ih 
experience. But ifin ſuch ſuite, the Atrur- 
ney ofthe Executor mil- behave himfelfe to- 249 £5. i" 
wards him, DEER —_— ry 

3, im, 


"WP s 


oy ry | H.8. 
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him, here ifit paſſe againſt him in mannbr as 
aforeſaid, he ſhall pay coſts, becauſe this was 
a ſuite for a wrong done to himſelfe, 

If A. recover a debt as Executor of 7, 5. 
and makes FB, his Executor, and dye before 
execution ſued, Z. is not put ro few ſuite, but 
may have execution upon that Judgement : 
Burif 4.or 3. dycd Inteſtate, now could none 
as Adminiſtratorto cither of them,nor as Ad- 
miniſtrator of 7.8, have execution of this Judg- 
ment z —— 
thing partainingto /. 8. £ com- 
nor c title above the judgement, vis. as im- 
mediate adminiſtrator to /.S.who is now dead 
inteſtate : and derives no title from the Exe- 
cutor, who xecovered. 

It a Conuſec have a Certificate intothe 
Chancery, upona Statute, and then dyes, be- 
fore extent taken out, his Executor is put to a 
new Certificate, and for obtaining of it, muſt 
make Afadavit, that no extent hath yerbeen 
taken out. 

Ifan Alien joyne with his Wife, who is 
Executor in a ſuite for debt, and it commethto 
Iſſue, he ſhall not havetryall per m-dieratems 
alienig. or Lingus as ſhouldbeif he otherwiſe 
were partytoa triall, as was held in the caſe 
of Door /slio, Yet if a noble man ſuc as 
Executor toanother, notnoble, he ſhall for 
his conſuite be amerced five pound, as if he 


ſucd 
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fuedin hisowne right, as was conceived 27. 


E.4.77. By theſame rule and reaſon doubt- 
Icſſe a Noble man ſued as Executor, ſhall not 
be arreſted, nur ſhallany Capias be awarded a- 
gainſt him for not appearing, And if any 
triall ſhall be of any ifſue, there fhall be two 
Knights ofthe Jury, asin other caſes where a 
eisparty. Likewiſe where the Wife isto 
ave her convenient apparell, whereof the 
Erxecutot muſt not bereave her; If ſhe bea no- 
ble woman,it ſhal be anſwerableto her degree 
Ifone Executor onely fell goods ofthe Te- 
ator, healone may m-inetaine an Action of 
debt for the money. So if goods be raken out 
of the p:ſſeſſion of one Executor, .hee alone 
may mainetaine an aQion, and that withour 
naming himſelfe Exccutor. 
Some rouch hath beene before of Sum- 
mons, and ſeverance, whereabcur be this ad- 
ded. If one Executor will not,or cannot joyne 


A 
38.E. 1-f 9. 
N 


*%P 


P 
O 3.4.9.1. % 
$.E. 2, Firf. bre. 


in ſuite with the other , ſo ashe is ſummoned #2» <=, . 


and ſevered, now by his death, afrer the ſuire 


8 F,qgozt 


20.£,1.111.46% 


is not abated, 16, Ed.2, Fitzh, 111. yetif he ***7® 


livetill jadgement, he may ſue execution, ſay 
other Bookes,r3.Ed.3.F:.2h. Exec.g9.11.R. 
2. Priviledge 2. vet 2ae.of that for he can- 
not acknowledge ſatisfaQtion, as hath beene 
fincerefolved, Mich.14. & 15 .Eliz.D). 719. 
And the reaſon thereof being becauſe he is no 
party to the judgement, by the ſame reafon 


can 


2.H.4.f,14- 
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can he not ſue execution upon it, for how can 


he bave execution for whom there is no 
= —_— given, now the recovery is onely 
inthe name of the other Execu'or, yea,by the 
ſaid laſt Bookezit ſeemes that after judgement 
had, he cannot releaſe the debr, becauſe ir js 


now alrered innarure, and turned inrem jsd;- 


catam, though at any time before _—_— 
he mighe hve releaſed it as both that laſt 
booke faith, andthe two precedent temp, Ed. 
3.Rich.2. yea in an ation of account, after 
judgement had, chat the Defendanr- ſhall ac. 
count, the releaſe ot him ſevered, is a good 
diſc tothe _ - i —_— 
48. E * 3+. I4, T5, Our nota 

judgement, for nothing is recovered thereby 
but another judgement isto be had after the 
account, which may be againſt the Plaintiffe, 
ſoas this releaſe came eany debt or du- 
ty adjudged. What ifthe Defendant be had 
in execution at the ſuite of the Executor, who 


em—_——_ and efcapeth; whether may the 
vered Executor Fx un the Sheri or 


Jaylor by a Releaſe, I thinke he may nor. 

By that above ir is plaine, that ifany one of 
the Executors Plaintiffes dye, the Vrir is a- 
bated, onely where he ſo dying was before 
ſevered z opinions have beene different, as a- 
boveappeares. Soalſo is it, if one of the De- 
fendanrs Execntors dye. Yea,if the Plaintiffe 

Credxor 
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Credicorſue 4. 8B. & C. asExzcutors, where: 
onely 4, and 8. are Executors, there by the 
Bk of Cc, the Writ abates, or falles to the 
ground, yet 4.anl 3, as { think? might have _ 
pleaded inabarement, that rhey onely were —” 
executors, —_— that C, was not Execu- 
tor, but the Booke doth not fo reſolve. See 
4A65.E 3 f. 9-10. 

As 4. and B. above might admit that Writ 4 
againſt them and C. So if the Writ or ſuire 
hid beene againſt 4.on-ly, and he ſo admir 
it not pleading inabatemenc, the recovery a- 
gainſt him alone is good 9.E.4.13. 


One that is Out-lawed or atrainted in his, , ,,,... 
owne perſon, may yet ſueas Executor, becauſe *_ 
this ſuiteisin anothers right, vis. the Teſta. +» 5.3.13. 
tors: But he that is excommunicate cannot **** #7 
proceed in ſuire as Executor, becauſe nonecan 
converſe with him without being excommu- 
nicate,as a Booke ſayes. Yet doth not this ex + 39.5 46. Lim 
communication pleaded, abate or overthrow it x.x.excn. 
theſuite, bur make that the Defendant may ** 
ſtay from anſwering his ſuite, untill the Plain- 
tiffe be abſolved and diſcharged from his ex - 


communication. 


$ CHAP. 
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EEE TITLES: 
CHAP. X. 
Of the Poſſeſſion of Executors, or 
their actuall Having. 
1. What ſhall be ſaid, ſo to come ta their hands, -. 


as 19 charge them. 


2. Wh. ſhall be ſuch a gating, or going from 
them, as to excuſe therh, 


; E have before confidered what 
_ ſhall come to Executors, 
and being come ſhall be Aſſets in 
GWIY&%q) their hands. Now for that it is 
ſaid in Reedes Caſe, that an Executor ſhall nat 
be charged with, or inreſpeR of any other 
poods than thoſe which come to his hands 
after his taking upon him the charge of the 
Executorſhip. Let us now examine what 
ſhall be ſaid, and accounted ſuch a full and 
compleate comming to the hands of Exe- 
cutors, as ſhall make them within the reach 
and charge of Creditors, and Legatces, viz. 
For the payment of debts and Legacics. As 
rouching debrs due to the Teſtator, ir hath 
before beene ſhewed,: that untill Judgement 
and execution had; they bee not Aſets in 
the Executors hands.. Now then, as touch- 


ivg 
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ing other goods or chattels poſleſſory, which 
are of two kindes, vis. reall, and perſonall: 
Let us put the Caſethus. The Teſtator at the 
time of his death hath a flocke of ſheepe in 
Comberland, Corne inthe Barnes in Cornewall, 
Bullockes in Wales; fat Oxcn in Puck, ſb. re; 
Money, Houſchold-ſtuffe, and Plate in Lon- 
dn, a Leaſe for yeares in Norfolke, and his 
Executor dwelt at Covemrry, viz. farre from all 
theſe places, what kinde of poſlefſion fhallthe 
Law judge this Executor to have in every of 
theſe, i ly upon the Teſtators death, and 
before he come where any of the things be, 
either to fee or ſcize upon them? In all the 
particulars above mentioned the Law is all 
one, except the Caſe of the Leaſe for 

which ifit be of Land ( asis moſt uſuall ) then 
becauſe it isa ſetled and immoveable thing; 
the Law doth not reach to it the foote of the 2... c.4 
Execfitor, to put him inaQuall poſſeſſion, for 
. Poſſefiio e5t qua'i pedrs poſitio)untill himſelfe, or 
ſome for him do aRually enter therupon. Nor 
indeed need the Law helpe or ſupply the want 
of actuall poſſeſſion in this Caſe, as1n the caſe 
of amd 1 rg fiace Land cannot be carried 
away as goods my, and theref.,re is not ſab- 
jeRtropurloyning or imbelilment as movea- 
bles are. Butifthe Leaſe for yeares, were 
of Tithes,. the Executor, thouzh in never (o 


remote a place from them, ſhall be inſtantly 
S 2 upon 


9- F.,4-$0- 
Plow.com 351, 
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ppon the ſe-ting our thereo' in aQuall poſſefſi= 
on ofthem, {o as he may maineraine an ai 
on of Tre ſpaſſe* again{t any ſtranger which 
ſha'l rake the Tythes ſer our,, though he, nor 
«ny for him did ever befo:egp: flefle any of 
the ſaid Tythes, or came neere unto them. 
But if thc caſe were of a Leaſe for yeares of a 
Re&-,ry conſiſting not onely of Tythes, but 
alſo of Gleabe Lands, into which entry may 
be made, asalſo Livery of feaſon- in it, then 
it may perhaps be ſome qu: ſtion, whether 
ſuch anaRuall poſſeſſion in Tythes, ſhall be 
given by the Law to an Executor, negle- 
ing tocnteror not entrying into the Gleabe 
Land. And fo | leave the conſaderation of 
Chattells Real, 

Touching things Perſonall, in which the 
Executor hath ſuch an auall poſſeſhon, pre. 
ſeatly upon the Teſtators death, as that he 
may mainetaine anaRion cf Treſpaſſe againſt 
any ſtranger taking them away or ſpoyling 
them; though he nor any tor him ever came 
neere them: whether yerthis ſhall be ſuch a 
poſſeſſion inthe Executors, and ſuch a com- 
ming 0: theſe Goods to their hands, as 10 
charge them wich payment of debts and Le- 
gacies, yeato make theirowne Goods lyable 
inſtead oftheſe, is a point worthy of conſi+ 
deration. ; 

And doubtleſſe, this throughly ſifted, will 


prove 


: 
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prove a eaſe miſchievous , whether way ſo» 
ever the Law be taken, for firſt it muſt be ad- 
mitted that without the Executors laying his 
hands aRually and particularly upon the 
Goods inthe Hcuſe or Fields of the Teſtator, 
whether the Execvror hath reſorted, he ſhall 
be ſaid ſo inpoſlcefſion, as to ſtand lyable un» 
to the Creditors, ſo farre as they extend in 
value, though after, others purloyne or im- 
befll them. Now then if diſtance of place 
ſhall make difference , where ſhall be the 
bound and limit of that diſtance, and if the 
Executor may come ata ſtrangers taking or 
poſſeſſing ofthe Goods, it is miſchievous to 
Creditors. 

Onthe other ſide, if it ſhall be laid upon 
the Exccutors to anſwer for zl the Goods 
whereofthe Teftator dyed poſſeſſed, it will 
be miſchicvous for them and deterre them 
from taking Executorſhip upon them, fince 
much purloyning, may be even of money, le- 
wells, and Goods by Servants and octiers, 
abour the Teſtator, or whete thele things be. 
I thinke therefore, thar it without any” fraud, 
colluſion, or voluntary conniving on the part 
of the Executors, they be prevented by 0- 
thers, of laying holJ on the Teſtators Goods, 
ſoasthat they may diſpoſe of them; eſpeci- 
ally, if it cannot be knawne by whom they 
arc ſo purloyned, A or if they 


3 be 


"A 
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be perſonsfled, or inſolvent, that then they 
ſhall oor ſtand upon their ſcore, as Goods 
cometocheir hands, inreſpet whereof, Cre- 
dirors or Legatecs ſhalldraw ſo much from 
them, evenout of their owne Goods, asin 
other caſes where they have, no {uch excuſe 
hall be, 

And of this minde I the rather am, becauſe 
I fade the whole Realme in Parliament, take- 
ing notice of ſuch prevention of Executors, 
commingtothe Goods of their Teſtator, by 
the wrongfull aR and imbefilmenc of others, 
withour + dy in themſelves. And in 
this Caſcthe Parliament hath given ſpeciall 


remedy, vs, that Writs ſhall be direQed tq 
Sheriffs 


s, to rgake open Proclamation for the 
pearance of the parties delinquent in the 
iogs Bench, atthe day limitted, and inde- 
fault thcreof they ſhall be attainted there of 
felony, the Writ being returned executed, 
viz, Proclamation made. But note that this 
Proclamation is to bee made two Market 
dayes, within twelve dayes next after the 
Delivery ofthe Writ, and the laſt Procla- 
mation muſt be fifteene dayes before the day 
of ap ce. And theſe Proclamations 
muſt be made in ſuch Cities, Burrowes, or 
Places . (ſaith the Statute) not m_—Y 
what is meant by the word ſuch, and there- 
fore, meaning doubtleſſe thoſe in which the 


a&' 
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a@ or offence is committed, So that if the fat 


' be not commitred within the limits of ſome 


City, Burrow,or Market Towne, no remedy 
15 to be had by the Statute; for thatthe Pro- 
clamation is to be made upon Market dayes, 
in the place where, &c. Now befides other 
Places, even ſome Burrowes,uiz. Townes, 
ſending Burgeſſesto the Parliament, have no 
Markets, and (o areno Places within the AR. 
Alſortwo Executors muſt require this VVrir, 
therefore where there is but one Executor,na 
reliefe is given by this Law, for it is penall, 
making felony, and therefore ſhall not beex- 
tended by equity beyond the Words. Laſt- 
by, it extends but tothe Executors of Lords 
and Perſons of good degree, and onely tothe 
Treſpaſſing ſervants of juch Perſons, not to 
other ſtrangers, purloyning the Goods. Bur 
now who ſhall be ſaid to be Perſons of good 
degree, not being Lords, I will not much 
labour todecide, the rather becauſe [ have 
not heard, nor read, to my remembrance, of 
any Aion brought upon this Statute, bur I 
thinke that good degree muſt ſtay either at a 
Knight, bcing the loweſt dignity, or at a 
Gentleman, being a "__ of V\ orſhip,as 
elſewhere is ſhewed, and not ſRoope any 
lower. 
And the ſaid Statute ſeemes in ſome ſort 
to imply an opinion this way, which incline, 
in: 
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in that it expreſſerh this purloyning to be an 
impediment of the execution of the Will, 
whereas if the Executors ſhill anſwer and 
make good ro Creditors and Legatces, out 
of their owne ſtate and Goods, for thele im- 
telitied, the exccunion ofthe Will is not hin- 
dcred, burthe Exccutors are damoitycd in 
thcir Owne private vaiue, yet itmay be ſaid 
onthe ocher fide, that ſome things given in 
ſpecieby the Will, ſuch a prece of Plate, ſuch 
a Furniture cfabcd or Chamber, ſuch a [e- 
well may be purloyned, ſothar the Lega- 
tees can never havethem, anJ conſequently 
the execution ofthe Wil be hindered, thongh 
ſome recompence be made by the Execu- 
tors, but how theſe Legatees ſball recovey re- 
co ein ſuch caſes;torthat Legacies are not 
to be recovered by Suite at the Gm Law, 
l muſt leave tothe Profefſors of the Common 
or Civill Law toinforme. Bur if the Exe- 
cutor be of ſecret aflentrothis imbeſilment, 
whereofevenghe forbearance to ſue for the 
recovery ofthethings, or che value of them 
indammages, if knowne where they, or the 
imeſillers bee, is a ſhrewd evidence, or 
pro-vfe, Then ſhall the Executor be adjud- 
ged an haverof them, and (o ſtand charged 
as having them, for Pro roſſeſſore habetsr qui 
* dolo deſert poſridere. And it in any Caſe the 
taker by prevention from the Executor be- 
fore his knowledge perhaps, of the Teſta- 


rors 
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torsdeath, orat leaſt, before his poſſibility of 
repaireto the place,where the $ were, tO 

them ia ſure Cuſtody ; if Lfay,ſuch ator 
keepe theſe goods from falling upon the ſhoul- 
ders of the or, they ſhall ſurely fallu 
on himſclfeand make him chargeable at t 
Creditors ſuite, as an Executor of his owne 


WIO 
Of Goods loſtby or (But putwe the caſc) 
gten fiom Executors . ( for thereunto ſhall 
aur next ſtep! Goods come fully into 
Executors pollefion and hands, butbeagaine 
loſt or gotten from them without any default 
inthem Shall they yet ſtand anſwerable out 
of theirowne Eſtates forthem? Surely herea- 
bout twodiſtinRtions muſtbe made as I take it. 
The firſt whereof 1 derive from our learni 
touching eſcapes of perſons taken in Executi- 
on, avd impriſoned, if ſuch be reſcued by 
Alien enemies, the Sheriffe or Gaoler ſhall not 334-6. * 7; 
anſwer outof his owne Goods for this debt, _. PRI 
otherwiſcif it be done by SubjeQs, , againſt 3.214.05. a4e; 
whom:remedy is to be had by the courſe of Ju: ''** 
Nice : and ſoſhould 1 thinke it tobe touching | 
Executors, viz. that if enemies landing . (as 
neexethe Sea Coaſt may eaſily, and often hap- 
pen) ſhall takeaway Cattell, or Goods from 
an Executor, hereby he ſhall beexcuſed, con- 
trariwiſe ordinarily, if theereption or —_ 
on, be by ſubjeas — and aRiona = 


Sg” 


P.& 1.AFs. 
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13.4.9 andſoifthey be ſtolne from a Servant, or Fax 
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Another difference I ſhall thinke may proba- 
bly be taken from the rules of our learni 

touching Bailement, If 4. deliver Good: 
to B, tokeepe as his owne, or genererally, tz, 
without any ſpeciall undertaking by B. to 
keepe them fafely, and without any money or 
Other valuable conſideration, given for the ſafe 
cuſtody z Here it B, berobbed of them, he 
ſhall nor make fatisfation to 4. forthem, 


Qor. But if they be taken away by a knowne 
Treſpaſſer, not felonioufly, fome opini 
harh thatthe K | make recom- 
pence, becauſe he hath remedy for recom- 
ce, or ſatisfaQion from the treſpaſſer, yee 
of this latter I ſhould doubt, becauſe A. hir- 
felfe as well as B. may have this Afton for 
dammages againſt rhe Trefpaſſer. Now an 
Executor is ofthe nature of ſuch one bavin 
the cuſtody of another mans Goods, and 
have ſcene 1a a manuſcript entire, the VVrit of 
Treſpaſſerby the Executor, exprefſing goods 
ofthe Teſtator in the Cuſtody of the Execn- 
tottobe taken from bimztherefore me thinkes 
he ſhould nootberwiſe be charged then 3. to 
whom Goods were as above is faid delivered 
to be kept. For the Executor haply ſhall bave 


- no benefit no — by the FExecutor. 


ſhip, all the Gpods not ing perhaps to 
gay debts, and Legacies, which is the tare 
we 
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wemoſt thinke of, viz. where Goods want 
to pay debts, and Legacies, for where there 
wants not, the queſtion need not be made. 
Yet a ſeryant or Fator, who hath wages for 
his ſervice, is got thereby made lyable to fa- 
tisfie for things in his cuſiody Rtolne, becauſe 
he hath nat forthis particular cuſtody, any 
compenſation, ſoof an Executor, if perhaps 
benefit might accrue to him by the Execu- 
torſhip, as happely the diſcharge of a debt 
owing by bimlelfe, 8&:c. Ocher Caſes there 
be, wherein the Executor will ſtand more 
clearely diſcharged; As if the Teftator lefe a 
Leaſe for yeares, ſtate by extent, wardſhip, 

or other Goods whereto he had but a defefib 
title, and they be evided after his death. So 
ifheleft a Ship at the Scawith much Goods 

and Merchandiſes, which are drowned in the 
returne,never arriving in ſafety, | 
$0 alſo if he left a flocke of ſheepe, tainted 
with the rot, which dye (ſhortly after him, - ia 
none of theſe three Caſes doubtleſſc ſhall the 
loffe fall upon the Executor. But to put a 
Caſe of more doubt, what ifa Leaſe for yeares 
come to an Executor, ſubje& to a Condition 
for payment of Rent, or a ſumme in grofle, 
and the Execcutor failes in payment, ukes 
ſhall chis loſſe fall upon the Executor, tobe 
made good to Creditors, or Legatees out of 
his owne ſubſtance, — not? To this I muſt 
2 an- 


Ter fare. 
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anſwer by this diſtinRtion, </z. If the Exe- 
cutor had taken the profits of this Land fo 
long as to furniſh him with money fer this 
payment, or if he had other Goods of his Te- 
ſtators in his hands to ſupply the payment, 
then is it his default that the money is not 
payed, and he muſt beare the ſmart thereof: 
otherwiſe nor, for he is not bound ro make 
paymentout of his owne Goods, yet is hea 
ſullenand unkinde Executorwho will not (© 
doe, when as he may repay and farigfie him- 
ſelfe by the profits thereof after, Like Law if 
the Executor ſuffer a bond ofa hundred pourd 
tobe forfeite, for not paying of fifty pound, 
having ſufficient in his hands. So alſo of a 
Recognizance, Statute, or Judgement, defea. 
zanſed upon payment of a lefle Summe z yea, 
a lefle doubt of all theſe Caſes, then ofthe 
forfeiture of the Leaſe for yeares, for haply 
the Executor had time to have fold the Leaſc, 
and made money rhereof, towards the pay- 
ment of Debts, the 6miſſion and negleg 
whereof may be imputed unto himas a default 


-juſtly occafioning recompence to be bythe 


Law required from him. But perhaps he may 


, excuſe himſelfe that he could not find a Chap- 


man who would give himto the valuethereof : 
hereunto yet reaſon can eaſily reply, that it 
had beene much better to have ſold it under 
the value, then to have loſt the whole value, 


by 
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by expoſing or abandoning it to 2 torall for: 
feiture, 
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* How farre, and where an Executor having Aﬀer 
s chargea ble or ljable io Alton. 


EPL%SD Aving conſidered what © thi 
4 128) 1 all bomere lactone - 
v2.7 {© ſects in their hands, for the 

FEA=S mance ofthe Will. Let us now 
conſider what thing the Executor is bound tb 
Pay, ſatisfy, or performe;and whar not,where” ''- 
e is chargeable, and where not, this 

admitted, Thar he hath Aſſers, VIZ, 7am 


wherewithto.performe, 13011: 


Here we will conſider of theſe parts, 
. Of. Debts by Specialty or Record. 
Debts or duties by ContraRt mithowt Specialty... 


Debts withom euber ConwaB# or Specialty. 
. Covenants by Deed oy Specialty. " 
. Wrongs done by the Teſtators. 


Ouching Debts by Specialty, which a are _ 
Tie he moſtuiall at 


TR 
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it will notbe impertinene to give alittle lighe 
touching the validity of a Specialty, and the 
extent of it to Executors, The moſt doubt 
will atife fapon Bills,” and ſuck Writings, Ob 
ligatory made, not by Scriveners, nor Clarkes, 
in commori forme, but by others, otherwiſe 
for haſte, or through fmpligity. Thus long 
ſince we finde a Writing made by A.to B, Me- 
#6.7-4.2% worand. that I havercceived of B. ten pound, 

| which I promiſeto pay, 8c. This being ſea- 
led and delivered, was held a good Obligati- 

on by. Bri«4#and Ceterby. So tf the words had 

beene onely, I ſhall payto#., ten pound, and 

whether ſuch words or the like, as Covenant, 

e9'3.2.F.0Dv. or Grant to pay, beinthe forme of a Bill or 
"__ Band; or-in an Indenture or: Articles, it isa 
9.8.6.7. 4-4 ſufficicoe foran Aftion of debt. And 
OY though it ſhould be miſwritten Wigrae. for vi- 
gint,: cx fitt for. fifteene, | yer ſhallic be 
favourably con , and beid:a good fpeci- 
alry af debr, as hath beene reſolved in theſe 
and like caſes. 5) and ſo alſo notwithſtandirg, 
falſe Latine in the Obligation, or the plurall 
number for the fingular number, or words of 
re or non» ſence, yet ifrhere be words 
48.4.4.949.23 Whereby ir appeares that A. is2 debtor to F, 
and it be ſealed and delivered, it isa good wri- 

ting Obligatory; yeathough it wantthe words 

1.n.t.09.19, Of concluſion, wiz, in witneſſewhercof as the 

PTY Lord Dyer reports, to have beene reſolved, al- 


/ though 


9.H.y.16, 
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though the contrary were held in foure ſeveral! 

Ki <> timer before a8 our Bookes ſhew, Now ,..z.1.1.9.6. 
any ſuch Writing Obligatory doth determine 7.14945. 36+ 
or drowne duty by ontraQ, becauſe S _o_B4-0. 
cialty is of a higher nature, Soas if 4.and B, 306.76 
doe bargaine with C. to poyhien a hundred 

pouud tor Corne or other thing, aad after C. 


rake ſome ſuck Writing Obligatory, as afore> 
ſaid of A. now by this 1s B. diſcharged of the ' 
debt, becauſe he ſtood onely by the 

| Contra, which is extinguiſhed by the ſaid 
Specialty. 


p As for the AR ion Of theſe 
pecialties, to, and upog-Executors, we muſt 
know that an Execator doth fo repreſent the ofrene, prenr or 
mg of the Teſtator, and is ſo included in \7z.3.p,14. 
im, as thatevery Bond or Covenant by the © ** 

Teſtator made for payment of money, or the 
like, reacheth to the Executor, _ 
be notnamed, wiz. that he doth not PEN 
nant for, nor binde him-and his Executors by 3%-».«. #, 
expreſſe words (and yet the Heire not named PE 
is not bound, though there be never ſo great 
Aſlets, or Landdiſcend unto him. ) 

Now tonching debts upon Record, much 
need nottobe ſaid, (except of thoſe by Sta- yg meaion os 
eure Marchant) for to debts and dammages *c ine 
already recovered againſt the Teftator, and to [yn 
debts by Recognizance the Executors liable- 
neſle, is ſomewhat cleare and conſpicuous. 

Yet 
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Yet other inferior debrs upon Record, may fir- 


. 1y be thoughr'of,as Iſſues forfeited, Fines im- 


9.H.6f,11. 
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poſed by Juſtices, at Weſimim, or at Afliſes, 
Quarter Seſſions, Commiſhons of Sewers of 
Bankrupts, By Stewards in Lectes, or the like, 
for all theſe are debts of Record, which Exe- 
cutors ſtand d withall; Sb” alſo if the 
Teſtator were before Audirors found in Arre- 
rages of Account, being a Bayly, or recciver : 
Fortheſe Audirors are by Statute Judges of 
Record, bur-ifthe Account were made oncly 
before the party towhom the Arrerages pertat- 
ned , .or but before one- Auditor 'bnely, it is 


- oueof the Statute, which fpeakes of Accounts 
; before Auditors in the plmall number. There. 


C,H.b. Ive. 
$59 Mo-43 


forethe Executor not chargeable, becauſe the 
Teftator might wage his Law in thoſe caſes, 
not in the former. 
And whereas exception was before made 
ofa debt by Statute Marchant, it was by reaſon 
that the Lord Bro. tells us that if the conuſor in 
that caſe be returned dead no remedy appea- 
reth for the Conuſee to haveexecution of the 
Goods of the Conuſor,but onely ofhis Lands. 
Ifthis ſhould be thus, -it were a very miſ- 
chievous caſe: for many bound in Statutes 


- haveno Lands but Leaſes and goods of great 


value, and ifby their death, rheir Goods and 
Chattells ſhould be ſer free from this Statute, 
and the Creditor without remedy, the Law 

were 


———_— a 
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were very defeQive: and it were ſo much the 
more ſtrange inthis Caſe, becauſe the Sratures 
of 4f0s, Burnel, and Mercatoribus, ſeeme to 
pitch principally upon Goods, and to tend 
unto aſſurance betweene Merchants, who uſu- 
ally are not Landed men, But that the Law 
doth give remedy in ſuch Caſe, as well againſt 
the Goods as Lands of the deceaſed Conufor 
appeares by the reſolution of late, made in 
what Order, and Precedence,” Statutes are to 
be ſatisfyed by Execurors, as aftcr wee ſhall 
ſee. 


Of Debts by Contrait without Deed, as 
Leaſes Paroll, &c. 


Ontradts are of diverſe kindes,and we will 

begin with rhoſe in the realty, as moſt 
worthy, Ifthercforc one be Leſſee for-yeares, 
or for life, without any Indenture or 'Deede, 
(as he may be ) and his Rent being behinde, 
hedyeth, .now is the Executor Iyable to the 44.6. 343. 
payment of this Rent, without any Specialty, 
for that his Teſtaror, if he had beene ſued 1n 
his life time, could not have waged his Law. 
But if the Leſſee tor yeares, in his life time, 44.-3.5- 
{c11 or grant away his tcrme or Leaſe, al- 04H 7-4. pe 


Kedis vide 8. E. 


though he ſti!l lycar the Rake for the Rentgo 54.247. 
gro-y due after, until! the Teflor accept the Af 
tignce for his Tenant, Yer if the Leſſee dye, 

\' his 


M.1t-& 14- 
Etrf.m comm ba, 


D..& 554,121. 
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his Executor ſhall not be charged for any Rent 
due, after the death of his Teftator. Burwhar 
ifthe Leſſee doe not Alien or aſhgne his 
terme, bur dye thereef poſſeſſed , ard the Ex- 
ecutor perceiving the Land not to be worth 
the Rent, Waiveth the ſame. Yet the Leſſor 
will not enter thereinto, nor intermedle there- 
with, whether may he yct charge the Execu- 
tor with the Rent, during theterme? I anſwer 
that ifhe have aſſets, that is ſufficient for pay- 
ment of this and other debts,he cannot Waive 
this Leaſe, but ſhall be tyed ro anſwer this rent, 
though much more then the Land is worth, 
for the raking of the Leaſe is much of the na- 
ture of an Obligation ro pay money ; Yet be- 
eauſe it is yearely Executory,the Executor may 
Waive it, in caſe his Teſtators eſtate will not 
—— beare that loſſe, But what if there 
be aſſets to beare this yearely loſlſe for ſome 
yeares,but not during the whole terme?I think 
in this caſe t he Executor muſt pay the Rent, ſo 
long as this Aſſers will hold out, and then muſt 
Waivethe poſſeſſion, giving notice tothe Re- 
verſioner z andthis I thinke he may doe well 
__ notwithſtanding his Occupation of 
the Land divers yearcs after the Teftators 
death, becauſerhat was not voluntary, bur as 
of neceſſity ; yet this I leave as a Zuexe, to be 
well adviſed of with good counſel], 


of 
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Of comraits perſonal, 


V V Here the Teſtator might wage his 
Law there the Aon lycth not a- 
inſt the Executor; as hath beene touched, Toy 
and therefore he is not chargeable in an ation mn ts od 
of debt upon a ſimple contraR, as by reaſon Fever. for the 
of this or that to his Teſtator, yea chough lb pf.98.4 So. 
it werethe Inheritance of Land,which was ſold cepiio. the” 
ſo as the ſale were without Deed, or th _—_ 
by Deed, yet itno counterpart were under t 
hand of him to whom the ſale was made. And 
theccuſtome of London, to the contrary, Vize x11. 31.7: 
that an Action ofdebr ſhould be maintained a» 705: wy 
intExecutors upon a contra@t was held void 37.217.5y all 
at leaſt no Good plea againſt other Creditors repmn, tw 6.” 
that ſucha debt was recovered againſt the Exe 704.9554. 
ecutor, or paid by him, as was towards the f*'*e 
latterend of the late Queenes time reſolved, ;.e+7.5). «y 
*hough inthe beginning of her time it wasa "mc 
demurrer. Yea, though ſuch a debt grew for s./4.5:.1..». 
the moſt neceſſary thing, v2, meate and 7*55;*- 4-16. 
drinke, which bindeth even an [nfantto pay- 33%. its. 
ment, yet wi'l it not charze the Exccutor of a common vie 
man of full age, bu this is meant where the ou 6 pee, 
contra was onely by Wotd, for where the 2</'*th bis 
Teſtator putteth his Scale to ary Deede or 4ch..9,5 
Writing made upon ſuch fale, this 1s more _ 
then a {imple Contra, and taketh from the 
; SI Ven- 


e23 H.4.520- . 
But af the ftumnnie UNTO A tayle Of tally, with {curches, exprel- 


be alſu wrinren 
on it,they are 
bound as bY A 
Dees. - 8,48. 


Dy. 2 3.4% 
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{ *.(1b. 4. 


Col 9. $57. P ins 
>: Calc. 


2» H.4-44- 


4+9.6. 18 


(148) 
Vendee his wager of Laiv, and ſo chargeth 
the Executor, Bur if the Teſtator ſeale bur 


ſinga de: r, this is no fuch Specialty as ſhall 
chaige Executors. Yet in ſum©Caſes with: 
our any ſcaic atall,the Executor 1s chargeable, 
Bur although no A&1on of deve lyerh againſt 
the Executor upon ſuch a {imple contract, yer 
may the Crediror,in that caſe, maintaine an 
Action uponthe Caſe grounded, upon the 
aſſumption implycd, rhough not expreſſed, as 
now ſtandeth reſol\ed byall the Judges of all 
Courts at Weſtminſler though heretofore there 
hath beene much difference of opinion there- 
about :. And indeed thus the Executor is char- 
ged,in matterfor a {imple contraR,though not 
1n manner of a Debt ; but as for breach of prc:- 
mife, makingrecompence in dammages, in- 
ſtead of thede br. And the chicfe reaſon, for 
it is becavſe the Teſtator could not have wa- 
ged his Law in this ation upon the caſe a- 
gainſt himſclfe, though in debt he might. 
Where the Teſtator rctaireth ſervarts in Hul. 
bandry, or otherwiſe, and dycth, there being 
wages dueto theſe ſoretained, the Executor 1s 
lyableto an ation of dett for the fame, by 
reaſon that the parties were compellable by 
Statute, thus to ſ{crve, and therefore the Te- 
ſtator could not have waged his Law; but in 
caſe of Servants not compellable, as Vaytcrs 
Or 
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or Servingmen, as weeca!l them, no ation 
of debt lyeth againſt the Executor, for their 
wages, though againft the Teſtaror himſelfe 4.4, «14.80 


it doth: for the Contratt is ſufficient to charge warreby cn. 
him who made it. Sce of account after. Þ 


Where Executors ſhall be charged wubout either 
Contratt or S pecual, 'Y. 


= a Priſoner oweth money to a 
Jaylor, or Keeper of Priſon for his 17.2.4 5.6. 
dyet, or vidualls, and dyeth, his Executor ©? #7 
ſhall be chargeable for this debt, becauſe ir is 
for the Common wealth to have Priſoners 
kept, which cannot be without affording them ,,.,....... 
vieeoalls: Alſo, where onehath a Partcnr, or }{< mui haven 
Tally ofthe Exchequer, to receive money of 
ſome Cuſtomer, Receiver, or other Officer 
of the Crowne, and delivereth it ro him, he 
then having money of the Kings tn his hands, 37,554 + 
if he pay nor the ſame, but dye, his Execuror 2.47 8». 
ſhall ſtand chargeable with the payment there- Hamper. * 
of. So for Arrefages of Account before Au. '**5-3445: 
dieors, if morethenon2 but this is debt of Re- 
cord in Lav. 

Soifany Lord of fice Tenants, doth levy 
ayde of them for the marriage of his eldeſt _ 
Davghter, and he dye before the be marryed, TED 
Ae may recover this money by an. ation of 
debt againſt his Exccuror, but this is by ver- 

V 3 = 
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tue of a Statute. There is a preſident in the 
Booke of Entries ofan Attion ofdebr againſt 
:4 19.1534. the Executor of an Heire, by which it ſeemes 
thar a man binding himſelfe and his Heires, 
and leaving Aſſets, the Heire raking the pro» 
fir, becomes ſo a debtor, that his Executar 
1-4.048-143.6. {hall be charged. And in the Regiſter there 
; is a Writ againſtthe Executors of th2 Guar- 
dian of the Spiritualties of the Arch-Biſhop 
of Yorke, for the debt of B. who dyed Inte. 
ſtate, and whoſe Goods came to the hands of 
the ſaid Guardian, viz. the Deane of Yorke, 
In allowancewhereof there is a note added of 
©1-£-+:16E-> the like Writ, brought in K. &. 2. his time, 
and that thena preſident was alledged of ſuch 
a Writ in King Ed. 2. his time, againſt the 
Executors ofan Ordinary, and that they were 
inforced to anſwer unto it. Sois the opini- 
E on of Trew,in the time of Edward the third. But 
11-£3.F*t-\ Ald. oppoſeth him. Alſothe Rationabile par- 
Sec G.lib. tur ge boworum by cuſtome in ſome places is main- 
2ece1s rrte. FHineable forthe Wife and Children, againſt 
Sire, the Executor. But no ation of account lyerh 
againſt Exeeutors,except for the King, More 

hereof, tit. wrong. 


Of Covenants charging B xecmors. 
VWV=- have already touched upon Cove- 
nants in part, tz. where they be ex- 
preflely for payment of money, ſhewing them 
tO 


a 
F 
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to be in Law bonds, that is, Writings Obli- 

y, whereuponan aQion of debr maybe __ = 
| oy as well asan Aftion of Covenant, E1rigge crrwre, 
though the words of the Deed beare the ſound i 
and phraſe ofa Covenant. Yet in ſome Caſes 
no ation of debt lyeth upon a Covenant 
to pay money : as if 4, Covenant, thar 
his Executor ſhall within a yeare, or ſucha 
time after his death, pay ten pound toB, now 
for that no aRion of debt was maintaineable 
_ A. bimſelfe, ir lyerh nor againſt his 

xecutor, but onely an ationof Covenant, as 
was held inthe late Queenes time. So if the 2«/33-t67 
Covenant be conditionall, as thus, thar if C, pn 
doe not pay toB. ten pound, then 4. will ood be 
y it, and ſoalſo perhaps, if the Covenant thecorenancer | 
inthe diſtinQive, viz. to doe ſuch an aR »ocoretck » 
or to pay ten pound, now if the a@be not wicats, 
done, yet poaction of debr lyeth for the mo- 
ney, edacly en aQion of Covenant. Bur 
now let us come tothe Caſcs of meere Cove. 
nants, and fee which of them will charge an Fr wbereche 
Executor, and which not. If a Leſſee for veraur to p 
yeares covenants tO repaire the buildings, or > oe 
ro pay the Quir-rents,1ffuing out of the Land ounhehett 


ler,. there 1s little doubr, bur the Executor ro med wa — 
whom the terme commeth, muſt as well as £649.» +4 
his Teſtator, performe that Covenant, al- 

though he did not covenant for him and his 
Exccutors, and yet of theſe caſes doubt hath 


beenc. 
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beene, and touchirg he latter, viz, of pay: 
ing Quit-rents, divers Juſtices in Queere 
eMaries time were of opinion that it was a 
thing ſo perſonall that ir dyed with the perſon 
and d1d not charge the Execurorsz Nor is there 
any contrary opumon exprefied inthe Booke, 
And fincethat time, tiz, towards the end of 
Queene El;/zabeths raigne , in the Afton of 
Covenant bctweene the Deane and Canons of 
windſor, and Hidegtouching reparations,at the 
firſt, much opinion was, that onely the per= 
{on Covenanting was tyed to this perfor- 
mance, bur after it was reſolved, that that Cos 
venantdidrunne with the eſtate, and ſo both 
Executor and Aſſignee bound to performance; 
but in that caſe it was ſaid by Popham Chiefe 
Juſtice,that if the Covenant had beene to doe 
a Collatterall at, neither the Executor nor 
the Aſſignee had beene ryed thereby, and 
therefore where a Leſlce for yeares covenants 
within ſuch a time to build a new houſe upon 
the Land, and dyes before that time expired, 
I doubt whether the Executor be bound to 
performe this, ornot ; although it doe con- 


' cerne the Land let, fo as perhaps the Rent or 


Fine was the lefſe, inreſpeCt of this charge of 
new ſtructure or building, which 1s a great rea- 
ſon that the Executor, though not named 
ſhould be tycd tothe performance : Bur ifthe 
Covenant had becnto build a houſe yy = 
then 


——_ 
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thenupon the Land let, or to doe any gther 

collaterall ching, not pertinznt co the Land 

cr, it is cleere the Executors were named to 
performe it: and yet in thole cales, if ti:cre 

werea breach, or non-pertormance 1nthe Te 

ſtarors life time, as that the time Gf perfor- 

mance were expired before his death, then it is 

cleerc the Executors were bound to yecld re- 
compence by way of dammages recoverable, in :- :3.4.8.7; 
anaction ot Covenant, as both Shelly and $3neie tn. 
Ftzherbert agrecd, and fo alſo did the Lord won the | 
Popham agree 10 the ſaid caſe of Fide, as I find y-i 84s. feem- 
in my owne report of that Caſe, though in opwio» 
the Lord Cooke reporting onely the point in 

queſtion that be not mentioned ; Now let us 

conſider of the caſe, where there is noexpreſle 

Covenant at a!l,ſo much as forthe Leſſor him- 

ſelfe, but onely a Covenant implyed, or Ce- 

venant in Law, as wecall it. As it Leſflee for 

life, make a Leaſe for ycares, and dye withinthke 

terme, fo as the Leſlee isevicted by him inre- 
verſion, or remainder. Inthis cafe it was refole 45 * 5-£: 7 


857-Iarrar.. Lb, ,*, 


ved inthe late Qneenes time, by three Juſtices # 3. 27.... 
viz, Walſh, Browne, and Dyer, that by this «511.7. 
Covenant in Law, the Executors were not © ** 
chargcable, and inthe ſame caſe the Lord Dy- 

er ters downe another reſolution after, tr the 

ſame eff &, but Maſter Serjcant Bendlecs re- 

porting this latter caſe tobe of a Leaſe made 

by Tenant in tayle, viz, before the Srature 


d4 of. 
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of 33. Henry $. ornot warrantable by it, fets 

downe the opinion contrarily, tz. that rhe 

Fe rederie ACtion was mainetaincable againſt the Execu: 

& wa4/*% tor, This may f{crve for inttance, thelike be- 

ing in any other caſe, where: the Leſſor hath 

nor a good, and a firmeritle, but perbaps ſub. 

jeatro a Conditicn or 0: her evition, ſo as 

the Leſlce cannot jnjoy the Land: accordirg 

to his Leaſe. Bur this muſt be ſounderſiood, 

that nv eviction,or breach of Covenant, is in 

the life of the Teſtator himſelfe, for if that be, 

there is no queſtion , but the Execuror ſtands 

chargeable; and therefore if One make a Leale 

of Landby Deed, wherein he hath nothing ; 

this Covenant is perhaps preſently broken,and 

though the Leſſor dye beforean ation of Co- 

venant brought, it will be mainetaincable a- 

gainſt his Execvtor, thouzh no exprefſe Co. 

venant. This is uſcfull ro be knowne, though 

intheſe da; es there be few Leaſes ſo made, 

without expreſſe Covenant, and the Execu- 

tors alſo named» And where there is a ſpeci- 

wely & wanders All Covenant in expreſſe words, it doth qua- 
—_ lifeche Covenant implycd, ſo as although” 

Words ofdemilſe and grant tye the Leſſorro 

a generall Warranty of the title, againſt ail 

men, yet it being after ccovenanted, that the 

Leſlte ſhall enjoy againſt the Leſſor an4 his 

Heires, or againſt all claiming under him or 

his Anceſtors; Now no cvi@tion by or under 

any 


N 


(155) 
any other ticle,giveth cauſe of Aftion, orbin- 
deththe Leſſor or his Execu:or, to make rc- 
COMPENnces 


Of wrongs done by Teftatorr, and whether Exe- 
cutors be lyable to amends, 


A Executors doe repreſent the 
perſons of their Teſtators, yer if the Te- 
ſtator commirany treſpaſſe upon the Goods 
of another, or upon his perſon, of Lands no 
ation lycth for this, againſt the Executor,for 
Afio perſonalis moritur cam perſonaz SO if a She- 
riffe, Jaylor, orkeeper of Priſon, ſuffer one 
in execution for debt or dammag:s toeſcape, 
though hereby the party,at whoſe ſuice the E x- 
ecution was, be intitled to anaQion, viz, an 
a&tionuponthe caſe, bn; ſuch Officer, by 
the Common Law, and by Statute an aQion 
ofdebr,; yer it he ſo ſuffering dye, for thar ſuch 
ſufferance was n —_— the nature of atreſ- 
paſſe, no ation lyeth againſt his Executor 
forthe ſame. And upon the ſamereaſon, as I 
preſume,if one carry away his Corne, and Har, 
withour ſerting our the Tenth; although the 
treble value be recoverable againſt him inan 
ation of debt, yet if he dye before ſuch re- 
covery, the ation is gone, and lyeth not a- 
gainſt his Execuror , No not although the 
Teſtator were a Leſſee for yeares, ſo as his 

X 2 ſtare 
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{tate came to Is Executor, 

Like Law in other penall Statutes, as for 
arreſting one at the ſuite of 7. S, without his 
privity or aflent z Or, for not appearing as a 
Witncſſe, being ſerved with a [+6 pxna, and 
having charges rendered and many like; yes, 
ifa Leſſee for yeares commit waſte and dye, 
no ation lycth againſt the Executor for this 
waſte , for all theſe caſes are within the rule of 
at;o perſonalis moritny cum jerſona, and many 
other like Cafes might be pur, bur theſe may 
ſuffice, Yer it a Parſon, Vicar, orother ſpiri- 
ruall, or Ecclefaſtica!l po doe ſuffcr a 
ruineor decay of the houſes or buildings up. 
on his ſuch ſpirituall Benefice or promotion 
and dyeth, his Executors arc lyable, by the ſpis 
rituall or Ecclefiaſticall Law, to the ſucceſiors 
Suite for amends to the repairing of ſuch 
ſpoyle or decay. And becauſe ſome ufed frau- 

ulcntly to grant away their Goods, ſo as no- 
thing ſhall be Ieftto their Executors, it was 
enaRted temp. Elizabeth, rhat fuch Grauntces 
of Goods ſhould be lyable ro the ſucceſſors 
ſuite, for theſe d«/aprdations, as if they were 
Exccutors. 

As for one other caſe of this nature, vz.. 
where an Executor waſteth the Goods of his 
Tcſtator, oran Adminiſtrator the Goods of 
his Inteſtate, and dycth. Whether his Exe- 
cutor be ſubjct to ARtion for this or nor.. I 
adjorne 


(157) 
2djornethe reader tothat place where T (hall 
treate of ſuch wafting, or devaſtation by Exe- 
CUtors. 
Veto this head, not unfitly may be refer- 

red, what before is ſaid of Actions againſt - 
the Executors of the Debtors Heire, and the *****77" 
Executors ofthe Ordinary, for the Specialty, 
binding to payment reacheth not to any of 
theſe z but becauſe their Teſtators ſhould 
have payed theſe debts with the Goods cr 
Profits of the Lands of the Debtor, and did 
not,bur retained them to themſelves , tl.ere- 1 conceive no 
fore for thisas awrong, are they ſuablez as I nerarihn wnd 
take it. Soalſo by the ſamereaſon arethe Ex- note 
ecutors ofan Adminiſtrator chargeable, where | 
bee did neither pay the debts, nor Teavethe 3, 03H 

oodstothe next Adminiſtrator, but cther- (oth. 1 1fdg, 
wiſe diſpoſed ofthem. Yetan Executor is not C* fo: an. 
chargeable in an aci;on of Detiaue, nor of ac. Spear ac 


"0 p cont before an. 
count (Except tothe Kirg) forthe Teſtators ©2950 tc# 4. 
detaining, and n« t paying Or enwering things 92.6.1 2: 
received,or under his charge. 

Andthereaton why, after account made be. 
fore Auditors, and the Bayly, or receiver be 
found in Arrerapes and dye, that inthis Caſe 
his Executor is chargeable, is,hecauſe the au- 
ditors are made Judges by the Statute, wel.2. 
cap.tt. and ſothis Arrerage which they have 
judged, 15a debt by Record. n 

Burifthecaſcbe pur on the other (ide, vic, 

\ - t! at 


: 


/ 
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(153) . 
that the Bayly, or Receiver, have found in ſur. 
pluſſage uponhis Account, viz, that he hath 
laid out morein his Lords or Maſters buſi- 
neſſe, then his receipts amounted unto, and 


—_—_—— — his Lord or Maſter dycth, now ſhall not 
449474; he have any aQionagainſt the Executots, for 
the ſurpluſſage, becauſe ir is out of the purview 

of the laid Statute. 
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Chap. X11. 


Of the Order and m-thod to be uſed by Executors 
in paiment of Pebtr, and Legacier, ſo as to 
eſcape a devaſtation or charging of 
their owne goods, X 


wW E have gone through and diſpatched the 
two firſt propoſed parts,viz. r/Touching 
the being of Executors, and the manaexr of their 
being- 2. Their having, andthe manner of their 
having, We come now tothe third part, vis. their 
doing or diſpoſing. of the teſtators eſtate. 

Now this confifts principally in+ the iſſuing of 
money, though-partly alſo in elivetin or aſſent» , 
ing to the execution of Legavies,not being mony, 
but other _ or chattels bequeathed. 

- -Money 1s to be iſſued by executors, foure wayes 
ordinaril y. 3s 
About the funerall of the teſtator. 
Abour proving his Will, . 
In paying = þ 
In paying atid ſatisfying of legaciespecuniary. 

As Gr Mhefirſt, wen as of! firrws 
reſpects, viz. 1- Otcharity tothe dead , that h-e 
may be Chriſtianly and ſeemely interred. 2. To 
po_ and avoide annoyance to the living, who 

; very View of dead carkaſes, would both be 
atirighted,and within a few dayes diſtaſted atthe 
noſe. We know that under the Law, the —_ 

Aaa © 


(2) 
of a dead carkaſe made a man ungleane and to 
' : nor can we eafily forget what the 
ſiſters of Lazar ſaid to our Saviour touching 
their brother , when hee had beene dead twoor 
three dayes : 9s. that the taking of him then out 
of his grave muſtneeds bring a noyſome favour, 
Hereabout therefore ſome expence is neceſlary, 
and that not only for fees to be paid, which in Low- 
den amounts to a confiderable ſumme , ſpecially 
for ſuch as are to be buried within the Church,but 
alſo otherwiſe, viz. for the Pall or Hearſe-cloath, 
the zinging, &c. As for feaſting, and ba we, 
it ſeemes not tomecongruent tothe ſadneſie 
dotefulneſſe of the ation in hand. But howſoever 
© that be yet where the teſtacor leaves not ſufficient 
gon epep ip cnnng feſtivall expence is to bee 
oiborn,except the Executor will out of kindneſle 
beare it with his own purſe; for dead debtors mult 
not feaſt tomake their living creditors faſt. I met 
oned a coliderable amount of funcral fees payable 
in Loxndox, and {urely (to let my thoughts fllback 
upon it a little) iris worth conlideration, whether 
in that kinde, and eſpecially for thoſe who dying 
there, are yet carried into the countries to be bu- 
ried, the exaction be nat either unjuſt altogether, 
ox too oneroully exceſlave, ſo alfo for rivg- 
ing contrary tothe Canon made at the Convocatt- 
oninthe firſt yeare of King Lees. 

The next thing mentioned to juſtifie and occa-» 
lion expence, now —_— Will : But this 
way a greater di ent (except for riding 
charges, or by reaſon of oppolition by a caveat put 

iD 
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in or the like) will not ſtand allowable then is pre- 
ſcribed by the Statute made in the time of Hes. &.,, 
whereby the fees of Ordinaries, and their Scribes, ;. 
Regilſters,and Officers be limited. And it is ſtrange 
that theſe bounds have b:ene ſo much and ſo fre» 
nently broken and tranſgreſſed, the rather, for 
t long before in the time of King Edward the 
third, byan At of Parliament, it is provided that #55374 
the Kings Juſtices ſhould as well at the Kings ſuit, 
as at the parties grieved,enquire after ſuch oppre(- 
lions, or extortions, for ſo they be called ; yea $S, 
Germ. who was no ſtranger to the civill and canon Do.& Smli... 
law, as appeares by his book, ſaith that the Ordi- <2p.10- 
nary ought to take nothing for the probate, if the 
uftice not for funerall and debts; but hee 
meanes only that conſcience is again(t it. 
Now we come to the third occalion of disburſ- 
ment, viz. paiment of debts, which is the maine 
of our buſinefſe, We have before ſeene what 
lye upon executors, having aflets to 
them = are _ to = yo _ order they = 
, as well Of | diſpenſatores , as for 
|». brad indewpnity, ne qui noch detri> 
menti. To put our ſelves into the better order or 
method of handling theſe things, we will ſort out 
debts into their ſeverall kinds thus. 
They are of theſe three ſorts, viz. cither, 
—_—_ W upon record. 
Or debts by ſpecialty. 
Ordebts without fooctaley: 
The debts upon record may be againe divided 
into foure ſorts or kindes, vis. 
Aaa 3 Debts 


(4) 
Debts tothe King orthe Crowne, 
Debts by judgement or recovery in ſome court 
of record. of 
Debts by recognizance. 
Debts by ſtatute ſtaple, or ſtatute merchant. 
©”. Amidſt theſe, the debts to the Crowne areto 
have the firſt place or precedence, fo asif there be 
not come to the executor goods of greater valew 
then will ſuffice for the ſatisfaftion of theſe, he is 
not to pay any debtto a ſubject, and if he be ſued 
M-z3-* 347- for any ſuch, he = leade 1n Barre of this ſuit 
Widegk ©. that his teſtator died thus much indebted tothe 
caſe incom.ba. King, ſhewing how, &c.*and that he hath not 
& Tr,39. Eliz. goods ſ{urmounting the value of that debt. Or if 
the ſubjects purſuit benot ſo by way of ation, as 
that the executor hath day in Court to pleade, 
but be by way of ſuing execution, as upon ſtatute 
marchant, or ſtaple, then is the executor put to his 
audita querela wherein he muſt ſet forth this matter. 
And there is great reaſon why the Kings debts 
ſhould thus be preferred before any ſubjects, viz- 
for that the treaſure Royall is not only for ſuſten- 
tation. maintaining of the Kings hoaſehold,bur 
alſo for,publick ſervices, as the. warres, &c. as ap« 
ares by the ſtatute, 10. Rich.2. cap. 1. And there- 
ore it 15s as I conceive; that BraJon ſaith of the 
treaſures or revenues Ropes Roborant e9rowan 
they doe ſtrengthen or uphold the Crowne: 'And 
for the like reaſon as I think,did God inatt touch- 
ing the poſleſſions of the Crown, that if they were 
iven to any other then the, Kings owne Chil- 
en, they ſhould revert and come back tothe 
, Crowne 
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Crowne the next Jubilee, which was once in fifty 
yeares, ſed de hoc ſatis. But this priority of paiment 
of the Kings debt before the debt of any ſubject, g7- =4.2%2- 
is to be underſtood onely of debts by or upon re- pleaded, m. 33. 
cord due to the King, and not of other debts. If & 34-Eliz, 
any ask how the King ſhould have any debts which 
ſhall not beof record, fince by the ſtatute 33. of 
King Hey. 8. cap. 39. it isinacted thatall Obligati- 
ons and ſpecialties taken to the uſe of the Ki 
ſball be of the ſame nature as a ſtatute ſtaple: To S 
this I anſwer, that there may be ſummes of money 
due tothe King upon woodlales or falesof Tinne, 
or other his minerals, for which no ſpecialty is gi- 
ven; ſo alſo of amerſements in his Courts Baron, 
or Courts of his Honours, which be not Courts of 
record : The like of fines for coppyhold ſtates 
there. So of the money for which ſtraies within 
the Kings Mannors cr liberties are fold, Alſoas 
the law hath lately beene taken and ruledin the 
Exchequer, even debts by contra@t due to any ſub- 
ject, are by his outJawry or attainder fortertable 
to the Crowne. Yet neither theſe nor thoſe due to 
ſuch perſon outlawed'or attainted by bond, bill, 
or for _ of rent upon leaſeis orcan be any 
debt of record untill oftice thereupon found ; for 
although the outlawry or attainder be upon re- 
cord,yet doth it not appeare by any record before 
office found that any ſuch debt was due tothe per- 
ſon outlawed or attainted. Thus are not theſe 
fore to the Crowne to have priority of payment 
fore the ({ubjeCts debts, though the Kings debts 
.of record are ſo to have fo that if a _ to 
om 
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whom the teſtator was indebted by ſpecialty ſue 
for this debt, the executor muſt pleade that the te- 

= _ ſtator dyed indebted thus much tothe King by re- 

co:d ma certain cord » more then which he left not good: to (atif- 
as yr wo # 4 fie; if the truth of the caſe ſobe,for if there be ſuf- 
rang: ficlent to ſatisfie both, then the ſubje@ creditor is 
bam, M. 33-& not to ſtay for hisdebt all the Kings debt be levi- 

24.67 buried, And if the ſubjeR crfditor ſue execution ups 

by a record of ©N/& ſtatute, fo that the executor hath no dayin 

the —— Court to pleade this debt to the King , then is the 

”— "_ ſer forth that matter, and ſo provide for his owne 

| indemf nity. But what ſhall we ſay of arrerapes of 

cent dneto the King? ſurely where it is a feefarme, 
rent, or other rent of mheritance, I ſee not how it 
can come under thetitle of debt, ſince for it no 
aQion of debt is maintainable (olong as the ſtate 
cominueth in himto whom it grew due, and1 find 
that the Lo. Dyar, M. 14. Eliz. ſaid that the King 

could but onely diſtraine for his rents, and not o- 

kerry ave ma 

K is Prerogative may diſtraine in any ot 

Hs 4 of his tenant our beat tell Es 

Yet 1 know it hath beene otherwiſe done of late in 

the Exchequer, which if it have beene the ancient 

and frequent uſeof the Exchequer, it will ſtand as 
law though unknowne to the Lo. Dyar.)Now rent 
upon a leaſe for yeares differeth the other, 
fince for the arrerages thereof an ation of debt 
lyeth,; but how can either of theſe be debts of re- 
cord, when the not payment may bc eitherin the 

Court of Exchequer,or to the receiver generall or 

particular ? 


Executor put to an ante querels, wherein he muſt - 
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ar?& how then canthere be any certain re- 
cord of the not payment, ſo as to make any certain 
debt upon record ? Wee know ſtatutes have berne 
made to make the lands of receivers ſubject to ſale 
for ſatisfaQtion to the Crownzand befides that ſome 
ancient Patents direCt the of Fee-farmes 
into the hands of Sheriffes, t Pann Weltm. 
1-cap-. 19. provides remedy for the King againſt 
Sher ffes not anſwering the debts ofthe Crown by 
them received : ſo asthe Kings Farmer or debtor 
may have paid his rent or other debt, and the 
Crowne have not yet received it. Of Fines and 
amercements in the Kings Courts of Record,there 
is nodoubt but they are debtsof record. 

Come we now tothe debts of fubjedts, and firſt 
thoſe of record; touchmg which, L ſhall not be able 
tohold fo good a method , and fo well to handle 
things by parts as I would , for thatthe parts ſo 

in competition one with another for prece- 
dencie, asthat they muſt of necefiity thereabout 
conflict and interplead one with the other, and 
conteſt one againſt the other : yer forthe Readers 
better eaſe and ability to finde out that which may 
concerne him in his particular caſe, I will in the. 
beſtſort I can ——— ———— into ſeveral 
parts, and place them in ſeverall roomes or (tati- 
ons. Firſt, conſidering how it ſhall ſtand between 
one judgement and another had either _ the 
_ or Nu Secondly , how _ 
zadgements rates,or recognizances Third» 
by, how betweene recognizances arid ſtatutes. 
Fourthly, how betweene one recognizance _ 
another, 
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another. Fifthly, how betweene one ſtatute and 
another, adding to each ſome obſervations in- 
cident. ; 

Now next totHedebtsof the Crown are judg 
ments or debts recovered againſt the teſtator, to 
. have Ry or precedencie in payment, as being 
of an higher nature, or more dignity than any o- 
ther, for that ſtatutes and recognizances, though 
they make debts upon record, yet are they begot- 
ten but by-voluntary conſent of parties, whereas ig 
every judgement there hath beene a coyrſe and 
work of Juſtice againſt the will of the defendant, 
as is preſumed z and this in a court of juſtice, and 
the records of ſuch judgements are entred in pub- 
|  like'rolls; not keptor carried-inpocketsor baxes 
Co.lb.;.f..3. 3s ftatutes;ahd untillinrolment recognizances are. 
- _—_— Therefors'executors muſt 'take heed that judge» 
Bond & Bai... MEntSagainſttheirteſtators before debts any other 
8. Eliz.vel cir- Way, If they have not ſufficient for both,be firſt (a- 
eter. _, tified eſtthey draw the burthev of thisdebt up- 
wiz of £--or On their bwne backs. Now their way'to helpthem- 
by the execu- ſelves being ſued; or purſued for other debts, is 

-_ re the ſame before delivered touching debts upon re- 

yer fuffring a cord ro the Crowne, viz..by plea, where they may 

itarucc ro bee plead,avin'Seire facies, pon a TECORnIZATICE Of ſuit 
pyofhizown, WPOD band; and by Fadita querela, where they canr 

Read & Bear- NOt ptead, -as'when execution is ſued upona ſta- 

blocks ciſe- P. tute. And if they had no warning in the 8cire fa- 

3144 in bias, but aipon 2hil returned. the judgement paſ- 

Reades caſe (u- fed, there-alfo the executor m1y/bee-releeved by 

pa. vide 1-H. editargaereta; becauſe there was no detaultio/ him 


” ira; that hee-did not plead or ſet forth the judgement 
upon 
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upon the fuit in the Scare 
any pcs for the creditor 


and ſo is more ancient, for a latter or more puilne cm be. inne 
judgement is to bee preferred before a ſtatute Yor myyrs 
tice precedent. But if this judgement be ſatisfice,! r.7d circier. 
anditonly kept on foot to other creditors, _.._. . 
or if there be any defeaſance of the judgement yer Cq1ia. t.cz2. 
in force,thenthe judgement wil not availeto keep 

off other creditors trom their debts : And thus 

much touching debts by judgement. viz. how 

ſtand in priority before other debts by ſtatute or 
recegnizance. Now to ſee how they ſtand among 
themſclvey,let this be obſerved, viz. that beeween 


on, of which he will firſt, notwithſtanding the 8c5- 
xe facies was brought by the one before the other. 
In this Scire facies the defendant may plead gene- 
zally that he hath fully adminiſtred before the Se- 
re facies brought without ſhewing that he did ad- 
miniſter in payment of debts of as high natures yet 
that muſt be proved upon the evidence, elſe the 
tria!! will fall out againſt the executor. Thus have 
Idelivered the moſt materiallthings in my appre- 
henſion touching debts by judgement; yet t 
aboutI will ad the better information of 
Bbb Reader 
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+ both againſt ſtaruts 
,  andrhat whethertherecog- 
defeaſance 'or a condition not 
| broken, ſo that the recognizance isnor forfeited, 

' In none — fry , the executor Tn 
 '-fre payment 6f debes by ſpecialty, nor can he be 
| juſtified or excuſedit by colourt hereof he refufe 
ſotodo; = RN by might -roparars ty EX= 
ceedingly de recognizances for the 

©" peace ey of pood behaviour, &c. and fo by 
© "ſtatutes for ——— touching the 
enjoying of lands, if theſe ſhould keepe off the 
payment of debts, and yet themſelves perhaps 
''" never bee forfeited, nor the fummes become 


Of Debts by ſpecialty. 


'N. 1 Ow come wee to debts due by ſpecialty, 

' I Yowiz. bond or bill (of whith nature the 
greateſt number of debts are)tetus then ſee what 
"courſe the executor muſt or may hold for fati[- 
"*FxQtion of theſe,aUmittihg that the teſtator ſtood 
© * Kot indebted by aty record, or that hoforteitute 
* * 3s of any ſuch debt, or that there be goods in the 
 Exccutors hands aboye the atnount of ſuch debts 
by , record. This T fay dats. they according 
to the rule proximts FIT Fu ,. the; execytpr 
''rnay firſt fathsfie himfeff&offuch debrs,u5 the te- 

* Nator by ſpecialty owed him': for ſuch debrs 
_ . are not releaſed by the creditors taking upon 
” 'himito beextcutorto che debtor; though on the 
wag | other 


i 
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other ſide if the creditor make his debtor execu-« 
tor, this is a releaſe of the debt, Although it be 
given out or commonly ſpoken inthe generall, 
that an executor may firſt pay himfſelfe, yer ivit 
to be underſtood with this cantion or condition, 
viz. that the debt to him be of equall heighe 
or dignity with the- debts to others according 
to the rule inequali jure melior eſt conditio paiden- 
t3,for if his reſtator were indebred tootber men 
by any ſtatute, judgement, or recognizance, and 
to him whom he maketh executor only by bond, 
or other ſpecialty, then may he not firſt pay 
himſelfe , that is, by paying of himſelfe leave 
them unpaid whoſe debts are of a higher na- 
ture; but if there bee ſufficient for ſarisfaQion 
both to them and himſelfe , then is it not tnate- 
riall which be firſt paid. Now touching the debts 
to other men the executor hath power to give 
prefermentin paiment to whom he will; ſorthat 
if the teſtator left but an handred poundy; being 
indebted to 4 an hundred pounds, and toB an 
hundred pounds by feverall obligations, the ex- 
ecutor hath power to pay B, his whole debr,and :£.118.09.;:. 
to leave A altogether anpaid”aty part of his Do&.& $.ca. 
debt, ſo as he have not commenſed any ſuit be- '*?-7* 
fore paiment to B. But yet herein thizdifference 
is to be taken and obſerved by executors, that if 
the time of arms upon the bond of B were . 
riot come at the time of the teſtators death; then 
may not the executors before the money to F be- 
come payable pay him and leave 4 unpaid 
whoſe money was preſently due. Yet if A for- 


beare 
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ly records,but obligatiogs 1005 recorded dol 
of pa And indeed the ſtatute is the more 


expedite remedie, fince thereupon execution 
may be taken out without any Scre facias, or 0- 
ther ſuit, which cannot be jn = caſe of a recog- 
niſance; for there if a yeare be paſt after the ac- 
ce the partie Limits achnonloduing i 
againſt the partie himſc wledying it, 
tichout a Scire facies firſt ſued out agaiot kims 
And if he be dead, then though the yeare be not 
paſt, yet muſt a Scire fatias be lued,and thereup- 
on the executor defendant may plead ſome plea 
to hold off the execution for a time.But this not- 


of Extend. ſ« ——_— and preferment to whether he will. 


Or more ancientznor between one (tatute & ano- 
ther doth the time or antiquity give any advan» 
tage as touching the goods, though as touching 
the lands of the conuſor it doth; but as for his 
oods tn the hands of his executor, whoſoever 
ſt getteth hold of them by his execution ſhall 
have the preferment. And before ſuing of exe- 
cution,the executor may give precedence or pre- 
ferment to whom he will.But now ſome may ob- 
ze that there is no courſe nor writ of execution 
for any ſuch couniſee againſt the executor, and 

if fo, then ſtatutes merchant, and of the ſtaple, 
are. 


(13) 
are in vaine of, and i is true that Maſter 
Brook after Chicfe Juſtice of the Common Pleas 


in hiznew Caſes profeſiceth,that he knew not any Pi Noone 
a the creditor out of the” goods of - — 


t uſor after his death. Butif this ſhould 

be e Law were very defective,ſince the fub- 

ſtance of many, eſpecially of marchants, for and 

among whom the ſtatute marchagt was provi- 

ded,conliſteth uſually more in goods then lands; 

beſides the plea of Harriſon , adminiſtrator of 

the goods of Sidney in barre of GreenesaQtion c.1.,f 4.6. 

of debt upon an obligation, viz. that the inte- H.4o.Elzor, 

ſtate ſtood bound in a ſtatute ſtapleto I. $. and *** 

Greenes reply thereuanto, that there were Inden- 

tures of defeaſance, no covenant whereof was 

broken,and the reſolution of the Judges that the 

ſaid matter in the replication was to avoid 

the defendants plea. All this, I fay, and the re- 

ſolution of the Judges of the Common Pleas in 

that caſe, and inthe caſe betweene Pemberton P-z:. Eliz. roc. 

and Barram, asalſo in the Kings Bench by Pop- *35-in conn. 

ham and the reſt ofthe Judges, thatexecutors 

muſt ſatisfie judgements before ſtatutes,and ſta- 

tutes before obligations, had beene idle and ſa- 

vouring of grolle 1gnorance,if no execution at all 

could be had againſt the executors of him bound See Co. lib. 5. 

in a ſtatute and then ſhould Greene have demur- 3.0005. 

red upon the plea of Harriſon and needed not to «c. upon a fta- 

have pleaded that other matter, but none of the 5 S=aines 

Judges or Serjeants ever conceited any ſach- * 

matter : that which there was replyed, viz. that 

the ſtatute was not forfeited, is here to bee rev: 
| membred 
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Reader, not fiudied in the Law, theſe few things. 
Firſt; that what hath been ſaid is only cobe under- 
ſtood of jud ts againſt the teſtator, and not 
of any agoinft the executor himfelfe, for of thoſe 
being but debts by ſpectalty at the time of the te- 
ſtators death weſhall ſpeak. after- Secondly, what 
is ſaad of the teſtator in caſe of an executor imme- 
diate, is likewife to be underſtood of the teſtarors 
teftatorin caſe of theexecutor of an executor, for 
_ where 4. makes B executor, and B. makes C; exe- 
cutor, there the goods'which came from, cr were 
left by 4. be not 1a the hands of C. lyable rojudge- 
ments had again(tB. Nor on the otherlide,are the 
goods of B.mmthe hands of C. ſubje@ to the judge- 
ments bad againft 4. And the like is to be under- 
ſtood of ſtatutes, recognizances and bonds,as elfe- 
wheres fomewhat tonched. Thirdly, Recoveries 
or judgernents by meere confeſlion , without de- 
fence; are yet ofthe ſame nature, and to have the 
ſame&reſpect as other recoveries upon triall or o- 
| therwiſe; for although they may ſeeme to be bue 
Quzat ane of the nature of recognizances which be debita re- 
Fiore 2uditors cOemita, yet doe they differ from them, in that here 
without fuit, a debt isdemanded by a declaration which is im- 
ferthe 25" tended true, 8that therefore thedefendant cannot 
ged by judge- deny it, but in caſe of a recognizance it 1s not ſo, 
ments. by forthere uſually no aQionis entred, nor debt de- 
'fa-.W.2. judg. manded. Fourthly;the foreſhewed reſpefttodebts 
cf record. 19. by judgement, 1s-not to be incloſed within Welt- 
/ — minſter Hall.and be reſtrained tothe foure Courts 
| there, but may and muſt-extend irſelfe to-jndge= 
m.ents in other CoungoFfRecord, viz in Citiesand 
09! Townes 
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Townes Corporate, ba wer by Charter,or 
preſcrypriorto hold ors oicrnboreory "FE 
lings, as in London, Oxford, &c. 'For-al 

there execution cannot bee had/of any ather 

goods than fachavbe within the juriſdiction of 

that Court, yet if the Record be removedintdo 

the Chancery by Certiorari,and thence by Mrtti= 

mus ans one of months 5 OO—_ Ee? 

be had upon any goods m ty - 

4and. Filthly, 'in caſe whetd 'the teftaqor was 

bound iv a recognizance and a' 804. fac: brought 

againſt him, and thereupon.judgement given; 

Althou h this jJadgement be got qued recuperet 5 Que.ofyudge- 
s$in caſe of ations of debt, but quad babext exe- ment in a wr 
tiewem, yetſince execurion'is the life, fruit, and ©..c1vc. thee. 
eftet of all judgementgthis may now well ſtand 

for a debt by judgement, asI take it. 


Of Recognizances antl Statuter; 


N Ext untoYebts by judgement, are thoſe b 

| ſtatute or recognizance to bee 'rega 

by the executor.- And' becauſe 'I find no diffe- 
rence of priority or precedencic betweene theſe 
two, I therefore ranke them together; yet one 
reaſon of — ro judgments before 
ſtatutes in Hariſons caſe,vi.that the one remains 
a record upon the roll inthe Kings court;where- 
'as the other being carried in the pocket ofthe 
couniſce is more private. This, I ſay, ſhould give 
priority al{o co r 1zances before ſtatutes, as 
aMo anotherreaſon, for that ſtatutes are not pro- 
v1 Bbb 2 perly 


qo Cart 2 £.-h 4&4 bo the 12 


%. 


(16) 
' beare todemand or ſuc for bis debe till the debe 
of B become alſo payable, then is it at the will 
ODER, 
fo as the ocher his whole debt if the 
will noc to pay both. Whatif 7 
only by word demanded his debe, and noe 
by ſuit before thedebr to B become payable, 
whether doth _ yours that the _— 
not now coB is a 
cblhoapbimned leave 1 oped. And ——_— - 
to 8. Gerev. anſwereth negatively , making this 
verball demand to be idle and of no value : yea, 
Do-&Scp.q8. he addech that if 4 bave ſuit be- 


forethe debt toZ become payable, yetif theex- - 


ecutor _ on — 6m 

come pa , lo that 4 0 ju 

before that time, and before B hath commen- 
Que. If then ced ſuit upon his band , then may the executor 
vlexde this confeſle his ation, and fo pay his debt leaving 
judgement ps? 4 unpaid. Butof thisI make ſome doubt, for 
ſt 4 vi; that] finde in 6 of King Ed. the 4. ſome adcmit- 
may pleade it tance, that if Abaving a Tallie, patent, or other 
againſt ocher warrant fromthe King for receipt of money, of 
menced ce.1; Or froma cuſtomeror receiver where others had 
intr. 1,8. 269, like warrants before him, but 4 maketh the firſt 
149. &- demand, now mult .the officer firſt pay him or 

elſe bimſclfe ſha]l become debtor to him if he 

firſt payothers whoſe re after made, 

though they had warrants before X. Likewiſe 


there is as to me it ſeemes, ſome admittance in . 


the ſame book, that the very demand made bya 
NN A— ——————— — 


(47) 
chen aſſerts in his hands doth intitle the creditor, 

torecoyer damages againſt che Executor out of 

his owne goods ; which if it ſo bee, chen doth 

even thar yerball demand lay ſome tye orobliga- 

tion upon the executor for payment. But here- 

about , I lay downe nothing peremptorily- We 

partly may diſcerne by the premiſes how the 
executoris to guide himſelfe in caſe, where there 

be divers:debts by ſpecialcy all due, and pay- 

able ar the reftators death - betore any fate com- 

menſed for any of them , for in that caſe cleere- 

ly the firſt yerball demand gives not any prece- 

dence,all being due, and fo ſtanding in equall 

; And this is implyed in many Bookes 

ing the commencement of the ſute onely 4 F-3-Fi'rh. 
that whichinticles co prioricy of payment , or —p upon =P 
at leaſt reftraines the eletion of the executor. 2:-H. 7. Kew. 
Yet admit that one creditor firſt doth beginne '* 

fair, if others alfo after ſuc before hee bee payd, 

or have judgement , now cannot the ex*cator 

pay him firſt who firſt commenſed ſure, bur hee 

who firft hath jadgemenc muſt firſt be fariſfyed. Cadoks 
And the executor may herein yeeld help co one in6.p.39.t1i2. 
before the other, viz.by efſoignes emplances or 3 £752 
dilatory pleas torche one, and by quick capfel- 1,nc. 

fon of the others action ; for he is not bound a» Co-lib. Torr. 
gainſt his will co ſtand our in ſute, and expend —_—- 
coſts where the debt is cleere , nor is this covine fesfon is plex- 
but lawfall diſcrerion,which conſcience will alſo ©<q9""f © 
approve ſome good confideration inducing. Nay mites 200d 
afrer fate commenſed, yet untill the executor _ 
have notice thereof, h= may pay any other credi- ,,*© —_ 
cc ror, 


So alſo was it 


(rs) p 

cor, nd chen plead that he hath fally edminiſtred 
before notice. Nor is the Sherites retarne of 
ſammons or diſtres ſafticient cauſe of notice, for 
the ſummons might perhaps bee upon his land: 
bar if ic were to his perſon, it is notice ſofficient, 
and then roſave himfelfe , hee muſt fay that he 
was nor ſummoned till fach a day before which 
hee had fully admimiſtred ; yer doabrlefie the 
exccaror may be arreſted ar che creditors face in 
ſome ſort, which yer ſhall bee no ſafticiear notice 
of this debr. As for the parpoſe, if hee bee ſued 


by Let#t out of the Kings bench, cn 
yo nn moet debr, ſo allo of 8 


out of the Exchequer ; but the ori 
reernable in the commen plecy the 
debt, and ſo in ſome fort doe the there- 


And therefore ic feemes by bookes, 


61d T:.29. ehatif it bee laidim che fame County , where the 


execaror dwels,he muſt rake notice of it ar his 
owne perill. Bar chis 7 take not to bee Law , nor 
is there any great opinion that way: and although 
to make - endo mrs 2a ms in 
Heory the me, ec 
Now noties frei ef param eporieg 
did alledge that the ation was layed in a forren- 
Country ; that is nb great proofe rhar if his abode 
hadbeene in che County, where the aRion was 
t,hee muſt have taken notice, bur chus ic 
was cleerer,and a liitle ſurpluſage hurrs nor, Now 
betweene a debr by obligarcion , and a debr for 
rent or dammages upon 4 Covenant broken, 7 
conceave no difference nor any priority or pre- 
| G cedency, 
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cedency,, butic is as the executors diſcretionto 
pay &ft which he will, as if all were by bond. ' So 
allo of rents behinde and anpaid as 1 conceave, 
bur touching them principally intending rents 
upon leaſes for yeeres divers confiderations are 
cobe had, and ſome diſtinRions to be made,as 
firſt, betweene rent behind at the rime of che 
teſtatorsdeath,of which chat before ſaid is to bee 
underſtood , and that which groweth behind 
alter next berweene (ate for the rentby ation of 
debe, andby diftres and avoury. As co thefirſt 
difference, if the rent grew due fince the ceſts- 
rors death, then is itnort accounted in Law the 
ceftarors debt, for onely ſo much is in Law ac- 
counted aſlets tothe executor as the proffits ofthe 
leaſe amounted to over and above the rent, fo 
as for thac rent ſo behind the executor himſelfe 
ſtands debtor, as hath beene reſalyed,and there- 
fore hee is ſuable in the deber, and detiner, where» 
@s for rent behinde in the teſtarors life, and all 
other the debts of his reſtator hee muſt bee ſued 
in the Jetines onely. Hence it muſt follow as it 
ſcemes,thar an executor ſued for debt npon bond, 
or bill, . cannot ( except in ſome ſpeciall caſes) 

a po or recovery of rent growen 
due ſince his teftators death ; though of rent be- 
hind at the time of his ie bee otherwiſe, 
And yet heere againe/ another difference or di- 
ſtinQtion is to bee taken, viz. where the prof- 
fits of the leaſe exceede the rent, and where the 
rent is greater then the yeerely value ofthe prot- 
firs, for even there as elſe where is ſhewed,the 


Ccec232 exce 
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execttor if hee bave afſers, is tyed to the holding 
of the leaſe , and payment of the rent,and con- 
ſequently doth ſo much of thar rent as exceedes 
che yeerely profir, ſtand in equal! degree , the 
teſtarors debt with other debrs by ſpecialty ; 
and yet againe to reconſider this point , whar if 
the debts of the reflator by ſpecialtie payable 
preſently ac his death , or before the time thar 
any rent can grow due upon this Leaſe, ſhall a- 
mount tothe full value of the teſtarors goods ; 
may nor then the Executor though hee doe not 
pay thoſe debts before the rent day ( for that 
would make the caſe cleere)waive the rerme , 
for if he may, then happiliz it he doe nor ſo, bur 
ſhall by paymentof any of this rent wane goods 
ro pay any partof the debrs by fpecialtie, ir may 
lie upon himſelfe , and his owne goods,1s hap- 
pening by his owne defanle. Bur on the one ſide 
It may bee ſaid that hee could not waive it ſo 
long as hee had affers, becauſe thereby heeſtood 
equallie liable to pay that debt being once due, 
as che other debrs by ſpecialty. On the other 
ſide ic may be ſaidthat though the debrs for ren, 
andupon bond,ſhal! bee admitted ro bee in na- 
_ tgreequall,yer the caſe being pur of rent not de 
* at the crime of che reſtators death , it was not 
rhen « debt nor duty, whereas a Bond makes a 
preſent debr , and duty, chough nor preſently 
payable,the day of payment being not yet come, 
{o as this latter is diicharged by a releaſe of de bts, 
or duties, and ſo is not the former. So to leave 
that point unreſolved, letus next ſee whether in 
ſome * + 


| (21) , 
ſome caſe, though the rent exceede not the 
yecrely value of che Land,yer even that payable 
afrer the death of the teſtator may nor ſtand 
in moſt part , if not wholie, upon the teſtators 
ſcore as his debt, as well as if it had beene pay- 
able before his death. Poſro then thatthe whole 
or halfe yeeres rene is payable at the annuncia» 
tion of our Lady , and thatthe teſtator dieth 
two or three daies or ſome like ſhort time 
before thar feaſt , now certainlie ſhonld the 
Law bee unreaſonable if ic ſhould lay this debt 
upon the executors ſhonlders in reſpe& of 
thoſe few winterdaies proffics which he tooke. 
Bar ſurely fince the taking of the proffits in- 
ducech the Law tolay the reneopon the Exe- 
cator as his owne debr;therefore as where the 
Executor had the profhirs for the whole yeere 
or halfe yeere, except ſome few daies incurred 
in the teſtators life eime : thoſe few daies will 
bee anregarded according tothe rale, De miad- 
#31 non cwrat lex, & the whole rent ſhall lieapon 
the Execortor as his owne debt. Soon the con- 
trary parr,where the whole yeere or halfe yeers 
proffir except ſome few daies incurred after 
the teſtators death , the rent becomming ' 
payable fo inſtantlie after the reſtators death 
maſt in reaſon lie wholy apon the reſtators e- 
ſtate,1s rome it ſeemes. Whatifto this I adde 
that che reſtators catrell wherewich the ground 
was ſtocked doe depaſture., and devoure the 
proffirs all the time afrer the ceſtators death. 
tillth: day of payment of the rents 2 Nay if 
| $2 the 
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the rent were payable at Mich, and the Annunc., 
and the teſtator di-th a tew daies after Mich. 
the rent b-ing of or neere the value of the 
Land, it will then bee ha'd that the Executor 
ſhall for chis winter proffic pay therent out of 
his owne parſe,eſpeciallie if the whole yeeres 
rent bee payable at that oneday as in ſome 
caſes itis ; or ifthe whole yeeres profhcs were 
taken inthe farmer as incaſe ofa leaſe of tithes, 
itis ſo alfoof medow grounds uſually drowned 
in the winter. So if the leaſe bee then to end 
not having a ſammer halfe yeereto ſucceede, 
and make amends for the winter : or if che 
Ce NR Se ms 
begin at day, fo that « is buta 
16. winter following , and not 
any for the winter paſſed. Of like conſidera- 
tion with theſe is the caſe of a leaſe of woods 
for a rent, -which being fellable but once in 
eight ornyne yeeres ; now if che leſſee, having 
made the laſt ſale and felling before his death, 
the Law ſhould caſt the rent upon the Execu- 
biel eponkim,whichloagalnt naſa, end 
apon him,which is | reaſon, 
—_ to the nacure, and diſpoſition of the 
Law even in this r, As appeares by 
this,thar ſhee e an Executor to pay him- 
ſelfe before #ny debr of equall nature, ſo as ſhee 
more tenders an Executors i then 
any other Creditors ; therefore I ke that 
with , andupon the differences aboye ſhewed, 
event rent growen due after the m_ 
eat 
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death may in ſome caſes bee the teſtators 
debt payable equally with debts by bond. 
But here I conceive that if the executor were' 
in ſuch caſe of deſtitution of aſlets as might ju- 
ſtifhie his waiving of a leaſe over-rented, hee 
then may waive theſe termes relidue, becauſe 
forthe future the profits will come ſhort of an- 
{wering the rent, though atthe firſt, and (on 
the totall, the profits did exceed the rent. And 
if for want of waiving, where he might, this 
rent fall upon him,the paiment thereof would 
benoexcule againſt another creditor, nor asto 
him be a g as for —_—_ 

Juris non excuſat. Þ his 18 pertinent to our preſent 
——— ot_ 4 which debt may with lafery be 
paid, leaving another unpaid; and the hazard 
of executors, by ignorance of the Law hath 
been a principall motive to my writing theſe 
Diſcourſes in Engliſh. Hitherto we have only 
conſidered, as (think, of rents,as they be reco- 
verable by aCtion of debt, Now let us ſee if 
there may not be ſomewhat different conlide- 
rations touching diſtraining for rent , and ſo 
comming to recover it by avowrie. Put wee 
then the caſe that an executor hath fully ad- 
miniſtred in payment of debts by bond, and 
after the leflor or revertioner commeth and dr- 
ſtraineth for arrerages of rent due in the teſta- 
tors life 3 canthe executor in bar of the avow- 
zie plead fully adminiſtred, as hee might have 
done if an aCtion of debt had been brought for 
theſe arrerages? donbtlefle I think no, __—_ 

a 


? 


(24) 
ſhall hinder the levying of the rent upon 
the land ſo long as it is enjoyed under 
the title of the leaſe, except the land come 
to the King, upon whoſe pollefſion no dilſtrefle 
can be taken: I think therefore that the execy- 
tor who paid out of his own purſe tothe value 
of this leaſe ( forſol intend the caſe, and elſe 
could he not have fully adminiſtred, as in the 
caſe was put) he ſhould, I ſay, have abated in 
the price and valuation of the leaſe,as well the 
arrerages of rent, as the rent faturely pa 
able, both being equally leviable w—_— 
land, and if he ſo have done, he isno loſer by 
payment of this arrerage : but if truſting tothe 
power of an executor, and to the plea of fully 
admimiſtred hee did not fo, but disburſed in 
reſpet of the leaſe to the full value without 
ſuch abatement, he muſt beare the loſle of his 
owne ignorance. He might alſo another way 
have helped himſelfe, viz. by payment of that 
arrerage, leaving other debts by ſpecialty un« 
paid. And what it ſuits were preſently com- 
menſed upon the teſtators death before hee 
could make payment of the rent behind, whe- 
ther might the executor then plead this debt 
for rent, as hee might a debt by judgement or 
ſtatute, and ſurely me thinkes 1t probable that 
he might, becauſeit is adebt from which hee 
cannct be freed by payment of the other debts 
ſued for by ſpecialtie. If the revertioner would, 
alſo commence ſuit before judgement had for 


the creditor by ſpecialty, then might the exe- 
cutor 
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cutor helpe himſelfe by confeſling his ation 
firſt 5 but this perhaps the revertioner would 
not conceive ſafe for him, lince that way the o- 
thers might g-<t judgement before him, and ſo 
he might loſe both his ſuit and his debt, wher- 
as holding himſelfe tothe courſe of diltres,the 
leaſe continuing, he hath land at the ſtake, for 
his debt. What if he diſtraine and avow? may 
not now the executor pay him, or at leaſt con- 
feſſe his ation or avowry, ſo as he firſt having 
judgement, may firſt be ſatisfied. Surely after 


ſuitecommenced, I ſee not how the creditors 


by bond can ſo be prevented, at leaſt without 
judgement had tor the rent yea, though ſuch 
a judgement be —_—_ becauſe the judgment 
in that caſe is not that hee ſhall recover the 
ſumme due for rent, but only that he ſhal have 
a returne to the pound ofthe cattell diſtra4incd 
for the rent;it is queſtionable whether the pai- 
ment thereupon of the rent ſhall prevent the 
judgements after had in the ſuits upon bonds. 

ut I thinke it ſhall, becauſe although it bee 
not an expreſle recovery of the rent, yet is it 
ſuch a judgement compulſary for the ſame, as 
makes the payment inevitable and of necefli- 
tie. And where before we have made the que- 
ſtion only between the ſaid rent-debt, and the 
debt by obligation : let us now put the caſe be- 
tween the rent-debt and the debt by ſtatute or 


| Judgement. If then the leſſor after death 


of the leflee diſtraine for the rent behind part 
ot the teſtators cattell, and after there come 
Ddd writ 
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writ of execution a judgement or ſtatute 
of the teſtators 5 w r ſhall theſe beaſts jn 
the pound for rent be delivered inexecutio or 
not, admitting that without them there be not 
goods ſuffcient for fatisfattion of the judge- 
mentor ſtarute. And ſurely thinke they can« 

Sceiz.R.2.Bro, Rot be delivered in execution : Firſt, for that 

Pcdgesz1-At- they are inthe cuſtody of the law, as in 82ring+ 

'y diſtaind fe#0wes caſe, though there the Kings preroga« 
hall nor take ime overtopped that point 3 yea, {ol thin 
any the d- though be replevied, for that they are va 

Vide Dyer, - bere tothe pound, if judgement paſle 

for the avowar, to which purpoſe ſecuniticis 
given, ſoas they are but inte caſe of a priſo« 
ner bailed, who ſtill is m foine ſort in cuſtodie. 


, forthat this rent incident to, and 
ble with the reverſion, breeds a debt 


of a Feall nuture, and ſo of more dignity and 
worth than debrs perſonall. Thirdly, for that 
the land let(avina ſort debtor) ſtands charge« 
able with this diſtres from the very time of 
making the ED by pre” _ of 
quid pro quo,ot rat af operationof law or 
legall ecaflirmtion, ot ancient cuſtome of the 
Realme, without any conrra@ of perſons. Laſbs 
ly, for that the leffor doth nor diſtraine the 
cattel! therefore, or in that reſpe@ for that 
they are or were the. goods of the teſtator,. but 
for that hee found them levant and couchaat 
upon the land , which muſt afford' his rent, 
or a diſtr: ffe forit if behinde, ſo as if they had 
beenie any under tenants of ſtrangers —_— 
* tl: bas 1 t 
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mighthave beene diſtrained. Some r 
_—_ obje@ this reaſon why theſe hngons. 
ded cattell ſhould be delivered in execution, 
viz. for that where otherwiſe the creditor by 
ſtatute or judgement ſhonld loſeall or part of 
his debt, yet by this releefe done to him ſhall 
not the leſfor loſe his rent, for that he may at 
any time after diſtraine any goods or cattell 
found npon the ground at any time during the 
continuance of the leaſe. But here beſides the 
point ofdelay and ſtay for this rent, which to 
many ts the ſole meaner of maintaining theit 
hou and families; this further is conſi- 
derable , that perhaps the leaſe may be neere 
_— , hi ſo highly racked and ren- 
,evento or above the value,as that the exe- 
cutor having his teſtators ſtock taken fromit 
and him execution will not ſtock it any 
more, and forthe land lying freſh , if the l-ſlor 
ſhall loſe the benefit of his former diſtres, he 
ſhall be perhaps without remedy for his arre- 
rages of rent. And ifthe caſe were ofa diſtres 
for rent behind after the teſtators death, I con- 
ceive though not ſo ſtrongly, for moſt of the 
reaſons aboveſaid, that the law would be all 
one as imthe other caſe;for though in this caſe 
reſpect fhall not be had to the executors lofle 
upon whoſe goods the law caſts this debt, 
though not the other, yet here the point of 
lofſe muſt fall either upon the leſſor loſing 
his diſtreſle, or upon the other creditor by = 
ialty or record loſing wholly or in part his 
Ddd 2 debt. 
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debt. And in reſpe& of this locall tyeupon 
this land for paiment of the rent whereto even 
the fealty of the leflee andtenure of the land 
bindeth him, and itI think no a that the leſ- 
ſee can do by entring into bonds or ſtatutes, or 
having judgements againſt him can hinder the 
leſſor or reverſoner from taking his remedy 
upon this leaſed land for the rent therefore 
due, but rather any other creditor ſhall bea 
loſer in hisdebt. Doubtleſle iFin barre to the 
avowrie for this rent due either before or ſince 
the teftators death, the executor will plead 
that the teſtator was indebted a thouſand 
pounds, by ſtatute, recognizance, orjudge- 
ment, which is more then 211 his goodsamoun» 
ted unto, it will be no good plea, but may be 
demurred upon. What ifhee plead ſomuch 
debt of record to the Crowne? ſurely I doubt 
whether this plea will be allowed in any other/ 
Court then the Exchequer yet if theſe arre- 
rages of rent ſhall be levied upon the land, fo 
as cither the executor muſt pay it or loſe the 
cattell diſtrained by a returne irrepleviſable, 
and then ſhall not have ſufticient to ſatisfie the 
debt tothe Crown, I ſee not how he ſhall well 
eſcape, when purſued in the Exchequer to 
make up this Crowne debt out of his owne 
purſe, whichis bard. For this we may pitch up» 
on as a Maxime and principle, that an executor 
where nodefaultis in him, ſhall not be bound 
to pay more for his teſtator then his goods a- 
mount unto. Againe, it 1s arule, that where 
nothing 
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nothing is to be had, viz. juſtly to be had, the 
King loſcth his right - and our bookes tel] us 
that the Kings Prerogative muſt not do wrong, 
Poteſtas ejus juris eſt ,non injurig * nan poteſtes So Brafton. 
injuric non eft Dei,ſed diabols. On the other lide . 
it may be ſaid, that if land leaſed come tothe 
King by grant, outlawry, or otherwiſe, the 
rent reſerved cannot b2-diſtrained for, and 
therefore 13 it not very unreaſonable norin- 
ruent that the Kings intereſt for his debt 
ſhould make the diſtres of a ſubje@t toſtand 
by and give place. This therefore among o-- 
ther of the premiſes dol leave asaquere : nor 
is it altogether unprofitable either tor an exe- 
cutor or creditor to know what wayes and 
aſlages, what caſes and contingents be doubt- 
ull and hazardous, And ifin theſe unbeaten 
aths where our bookes and relations have 
eld me forth no light, expreſle, or particular, 
I have erred in mi({-reſolving, or miſſing tore- 
ſolve, I hope I (hall without ditticulty obtaine No reſolving, 
pardon. 

Now let us conſider of afſumptions or pro- 
miſes made by the teſtator upon good coali- 
deration,the performance whereof or making 
recompence and ſatisfaction fornot perform- 
ing, doth lye upon an executor as before is 
ſhewed. Theſe therefore are to come behinde 
and pive place unto all the former, ſoasan' 
executor this way or for theſe ſued may pleade, : 
debts by ſpecialty, rent, &c. amounting to 


the whole goods. And yet theſe debts by cons 
tract 


Co. lib.g.fo.88 
b, DoR. & Stu, 
lib-2, cap.10.8& 
'T; 


Co.l.g.fo-go.b. 
Pinchons caſe 
&.f0.94- Bancs 
caſe, 
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traCt or aſſumption expreſle are to be ſatisfied 
before legacies be tobe had. Firſt, becauſe 
by the common law of the land thoſe are re» 
coverable, and ſo are not legacies : next be- 
cauſe as our bookes ſpeake, it concernes the 
ſoule of the teſtator to have &s «lienumx, all du» 
ties and debtsto other men ſatisfied before the 
debtors voluntary gifts or bequeſts, Alſo theſe 
debts by aſſumptionor ſimple contradt, are to 
be ſatisfied before the reaſonable part of the 
wife orchildren, to which by cuſtome in ſome 
Counties they are intifled, fee 21. Ed. 4.24. & 
2 Ed, 4.13.62. Her. 6,16. And note that ty 
ſach an ation-upon the caſe it isnot of neceſſt- 

to lay or (et forth in the declaration that the 
defendenthach aſſets to pay all debts by ſpeci- 
alty, and this alſo, butifthere want, the de» 
fendant mult al that in his excuſe,forelſc 
it ſhall be preſumed that he hath allets. Soal- 
ſo in an aftion upon the caſe grounded upon 
the executors owne afſuraption to pay his te» 
ſtators debt, and yet as the L. Cooke conceives, 
and -upon good reaſon as to me it ſeemes, if 
the executorsſo promiſing had not aſlets ſuff- 
cient in his hands to pay this debt promi- 
ſed, he anne rg may give thatin 
evidence, for then the confideration faileth,as 


alſo if there were no ſuch debt due, fince the 
plaintife could not have recovered ifhe had 
faed, and ſo his forbearance to ſue was n0 va» 
haable conſideration. 


Chap. 
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Chap. XII. 
Of Devaſtation or Waſting. 


T Hat which S. Pawtof diſpenſers ſpiritnall 
- & who are as it wete the executors of the 
laſt will and teſtament of our Saviour Chriſk 
doth ſay or enjoyne, viz. that they muſt be 
found faithfull; The ſame is required of theſe 
lefle or inferiour diſpenſers, the executors of 
mens Wils, and hereof they are to be regards 
fall, not only in reſpect of eſcaping tamage to 
their owne eſtates, but more eſpecially in re» 
fpe& of an oath which divers of our 
mention to be taken by executors. ; And in 
one of the bookes of relations of caſes in the 
twentieth yeare of Hex 7. his time, there isag 
of three things wherets the office 
of an executor tyeth him. 1. To doe truly,and 
thereto are they ſworn, ſaith this book. 2. To 
be diligent, viz. with ſedulity to attend the 
diſcharge of the truſt, 3. To do lawfully ; nor 
well can this latter be without knowledge 
what is lawfull or required by the law. Now 
what is formerly ſaid of the right method and 
order of paiment of debts, diſcovereth im, 
much part howand by what wayes an execu- 
tor may waſte and miſpend his teſtators goods 
and conſequently incurre a devaſtation, and 
ſo make his owne goods liable , butof that- 
mOTrEe 
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more fully and particularly by it ſelfe, and 
herein we will conſider of theſe parts. 

1. What ſhall be ſaid to be a waſting or dc- 
vaſting, and how many wayes that may be 
done. 

2. Who ſhall by this alt be charged to 
yeeld x 
3- Who ſhall take the benefit or advantage 
of it. 

4. How farre or in what meaſure the ad- 
vantage ſhall be taken. 

5. What way or by what meanes it ſhall 
behad. - 

As to the firſt, this waſtiag is done divers 
wayes- 1. by the executor his plaine, palpa- 

ble, and direct giving , ſelling, ſpending, or 
conſuming the teſtators s after his owne 
Will leaving debts unpaid. 2 By paying what 
is not to be paid, which yet is to be underſtood 
where there are debts yo” and unpaid, 
3- By the way formerly diſcourſed of, viz. the 
not obſerving the tis t method and order of 
t. 4- By aſlenting toa legatees hayi 
Ching bequeathed,debts being unpaid. 5. By 
ſelling goods of the teſtatorsat an under value, 
for be the em what it will , andlet 
him ſell for what be will, he muſt ſtand charg- 
ed to the beſt and utmoſt value towards the 
creditors, Yet if upon a judgement againſt 
the teſtator or the executor , the Sheriffe ſell 
ſome of the teſtators goods at an undervalue, 
this 1s no vaſtation of the executor, for this 
difference 
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difference Hody chiefe Baron i" ie —_ 
an executor may happily preventthis aCt of the 
Sheriff by ner do das ſum upon ſale ofthe 
teſtators goods at the beſt value or otherwiſe, 
he is to be blamed to leave it to the colcience 
of the Sheriffe or Underſheritfe rather. 6. And 
laſtly this may be done to the executors {mart 
by undue, 4x. not legall diſcharging of any 
debt or duty pertaining to the teſtaror, & that 
divers wayes requiring heedfulneſle. As if an 
executor upon a bund of twohundred pounds 
forfeited for payment of a hundred pounds 
accept the principall, or perhaps alſo ſome 
uſe, coſts, or damage, and give a releaſe or ac- 
quitall of the whole forfeited bond, or of all 
ations or upon record acknowledge fatisfa- 
tion upon judgement had, This is a waſting 53-53-Fitz-91 
ot ſo much as the penall ſumme is more then is 
received, and (© * his owne goods ſtand lia- Yewon the 0. 
ble to creditors not ſatisfied; and ſo doubtleſſe nn conn 
is it if he doe but give up the bond having no ener x4 A 
judgement upon it, though he neither 'make Pounds, ger in 
releaſenor acknowledge fatisfaftion. But his j,.; 5 E. 
verball agreement to require or ſne for no pounds, it fl 
more, Or his giving a note, of receipt for fo gr] 
much as he hath recerved, or delivering of the ::o. pounds, 
bond intoa friends hands, or into a Court of :7+H 8. & p. 
equity in way of ſecurity to thedebtor that he ***- 
ſhall not be ſued for more, isno devaſtation, 
lince (till the reſtin Jaw remaines due and ſac- 
2ble. So this ſets no more upon the executors 

Eee {core 
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icore then he received. But let him take heed 
of releaſing except he be ſurethere be no 0- 
ther debts demandable. Nor only is there 
danger in releaſing of debts, but of treſpaſles 
or other cauſes of aCtion alſo. As if one take 
away goods from the teſtator or from his 
executor 3 If the executor make him a releaſe, 
this is a devaſtation, and makes his owne 
goods lyable to the whole value of the goods 
releaſed, as appeares by Raſſels caſe, where 
the releaſe of an Infant executor to one 
who had taken and committed to his uſe 
Jewels and goods of the teſtator being plea- 
ded, the releaſe was therefore held void in 
reſpect of nonage, for that if it ſhould have 
ſtood good, it had amounted to a Devaſtavit, 
and made the executors owne goods lyable, 
which his infancy conſidered had been hard. 
Another way of diſchatging , dangerous to 
executors, is ſubmitting matters of dcbt 
or duty , or touching goods taken away to 
arbitrement. For if by the award of the 
arbitrators the debtors or wrong doers bee 
diſcharged or acquitted without making full 
recompence » the reſt of the value will as 
to other creditors fit u the executors 
«kirts, becauſe it was their voluntary a&t 
thus to ſubmit it to arbitrators. Thus may 
executors fall under prejudice, not onely by 
wilfull - waſting or uofaithtull — 
wherein they are not to bee pittied, but 
through incogitancy and unskilfulnefle al- 


*. ſo. 
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fo. Nay, T -may 'fay :trlly that tit is very 
hard for executors in ſome caſes'to walke 
ſafely : For 'bclides that to finde out all 
judgements and recognizances 'by or againft 
their teſtators, is of ſome difficulty more 
then for ſtatutes, whereof by ſearch in an 
Office deſcry may be had ; yet with this dif- 
ference, that ſtatutes marchant, and ſtatutes 
ſtaple may be and ſtand effeCtuall againſt 
executors, though not inrolled, albeit againſt 
purchaſers of the conuſors land they be not 
of force, if neglect be of inrolement within 
three moneths. But where ſtatutes or re- 
cognizances lye for performance of cove- 
nants upon fale or leaſe of lands, mariage, 
agreements or otherwiſe 3 how hard isit for 
executors to know whether any covenant be 
broken or not 3; how hard to be ſure they 
finde out all bonds, bils, covenants, and ar- 
ticles in writing -made and kept by others, 
whereby any money is due and payable be- 
fore 'debts by contract or legacies : as alſo 
all promiſes or debts by contraft payable 
before legacies : For the law hath preſcri- 
bed no time for their claime and demaund, 
and whether ſome ſuch thing or meane of 
publication were not fit to be enacted, jet 
the judicious conſider, To attaine to this 
knowledge of the teſtators debts, I remem- 


ber that it is by the Lord Brooke reported, 
Eee 2 that 
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that in King Hewry the 8 his time, Sir Edmund 
Knightley being executor to Sir William Sper- 
cer , made Proclamation 1n certaine Market 
Townes that the ——— ſhould come by 
a certaine day and claime and prove their 
debts, but hee for this was committed to 
the Fleet and fined. For that none may 
make proclamation faith the book, without 
warrant or authority from the King, except 
Majors and ſuch like Governours of Townes, 
who by priviledge or cuſtome may ſo doe. 
But the dangers are only where there is not 
ſufticient of the teſtators goods and cha- 
tels to ſatisfie both debts and Icgacies. For 
where there is ſo, the executor 15 not in any 
ſuch hazard as aforeſaid. you deſcry of dan- 
ger may breed Caution, and Oui timent cavent 
O- vitant. V 
As to the ſecond wee ſhall have in con- 
{ideration two ſorts of perſons, videlieet, 1. 
His executors, there jog many times 
divers executors, and the' waſte or deya- 
ſtation done but by one. Next his owne 
heires, executors, and adminiſtrators, vide- 
licet, whether he dying, this act ſhall fixe 
upon them, like charge and burthen for ſa- 
tisfaftion, as upon himſelte ſhould have lyenin 
caſe he had lived. 
Touching hiscompanions though altogether 
make but one Execator, yet the miſdoingof 


One. 
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one ſball nor charge the reſt , nor make their 
goods liable torecompence : as both appeares . 
by the Booke of entries, and was alſo held in _ — 
the rime of Heer the ſeventh, Anno 12. of his K«lw.cep, Gl. 
raigne, Yea, of the ſame opinion were the 3 
judges twice in che late Queenestime,vis. firſt .,.cl.ny..o 
inacaſe betweene Walter and Switow, in the _ writ B 
common place, and (hortly after in the Kings ET 
Bench in a caſe between Heskeford and Metford, Þ.4.H. 8. roc. 
though theſe two caſes bee not reported in 3% _. 
Prine. And ſurely this ſtands with rules of rea- p:(;6.61iz. 
ſon or juſtice, that each ſhould beare his owvne 
burthen , If ic were otherwiſe, many would 
decline, & abandon executorſhips as very dan- 
gerousto the moft honeſt, and faichfull,in caſe 
they were ſubjet crowrackingby the miſcariage 
of. their Colleagues. 

As for the Executors, or Adminiſtrators, of 
che waſting Executor dying before hee have 
born the burthen of his miſ-doing;I have found 
contrary opinions even in the late Queenes 
time. For firſt in the Exchequoy it was concea» 
ved co bee as atreſpas dying with the perſon,as 
comming withinthe rule, 4is perſondlir woritur ;;, * 33. 
cum perſoag. But in the faid caſe of Walter and 
3utton, the court of common plees was of con» Tr.z4. Eliz, 
trary opinion, viz. that this was not eſcaped 
by the death of this miſdoer,but the law would 
purſue his Executors or adminiſtrators ; and 
lay upon their backesthe burthen, of recom- 


pence or fatisfation ; for that the teſtator or 
Eee 2 inceſtate . 
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:inteffate .Uoing this wrong thall-made'Himletfe 


Tr. 34. Eliz, 


Mich. 32.& 33+ 
Eliz, 


ro bee debtor in the firſt reſtators ſtead , and! 
therefore they who repreſent his perſon muſt 
with his goods make amends, and ſupply ; And 
this lacer opinion was ſomething in time after 
the former. Alſo betweene theſe two times 
was there an opinion in the ſaid Court of com- 
mon plees agre-ing in part with this latter : For 
there a judgement being had againſt an Exe- 
cutor, and the Shriefe upon the Flerd fociar, 
returning that there were no goods, of the 
Teſtator in the Executors hands, and then this 
Execator d; ing ; A Scire fac. upon a ſugge+ 
ſtion of devaſtation by the ſaid Executor de- 
ceaſed was awarded againſt his Executor, and 
that upon good debate ,and ſhew of a Prefident 
lefc , and reported by M. 1e#ovy in King Henry 
the eight his time, And ir was then ſaid to 
have ecleare, that if a devaſtation had 
beene returned in the life time of the ſaid 77sf#- 
Executor , his Fxecutor then ſhould have 
ene charged. All the doubt was. for that 
heere that was not done in his lifetime, yer at 
laſt aftirmatively(as above is ſhewed)the reſolu- 
tion was. 

Touching the third poinr,viz. to whom the 
advantage of waſting ſhall accrue or who by 
reaſon thereof ſhall charge this waſting Ex e- 
cntor.Pat wee the Caſe that the Teſtator flood 
indebted to 4. by Starure,and to B.C.and D.by 
ſpecialty, not of record,as Bond, Bill, &+c. and 


the 
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'the'Execator havinguo mare in alſers thenon- 
ly that hundred pound, and this all beingdue 
ro D.hee payeth him the whole handred pound 
not having any thing left ro ſatisfy any of the 
reſt of the Creditors : hereby wrong is done 
tonone but 4. who was a Creditor by Stature, 
and therefore hee onely ſhall mike this Exc- 
cutor to pay the like ſumme our of his owne 
goods, fince asto him only this is a devaſtation, 
for that it was his eleQion, to pay of chother 
Creditors ; which hee would, no ſure being 
commenſed by any of them ; conſequently no 
wrong was done to B. nor C. And if no ſuch 
debt had beene by Statute bur all had beene 
Creditors by ſpecialty,and 4. onely had com - 
menſed ſure, and that knowen tothe Execator, 
now ifatrer hee payed ail ro D. hee ftands on- 
ly asto A. liable inhis owne goods , and not 
toB.nor C. But if the Executor had onely payd 
a legacy or debr by contra leaving nothing 
for ſatisfaCtion of the debrs by ſpecialty , then 
had hee ſtood equally liable to each of the o- _. _ 


ther Creditors, Capiat qui capere poteſt, viz. hee ;im;nifed 
who firſt conld recover , or by the yoluntary pleaded co one 


at of the Executor, could obtaine payment, jt be 
muſt bee preferred: if che ſumme would reach yaniage of this 
ne further. For ir ſhall by this miſ-payment, vation , 1ok- 
. , ing up the 
or miſconverſion ſtand -with the Executor, 1. umn 
as if hee had nor payed it nor departed from it waſted , quz. 
at all upon the matter, and therefore 7 doubr 2 oe Fre 
not bur ir is free for him to give the advantage licve himſclfe 


ofthis his error, to which Creditor by ſpecial- _ ano- 
ww” 
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ty hee will, fo as hee ſhall ſtand free fromall 
the reſt , no ſur"loſage remayning , nor any 
Creditor of record being. For ifthere bee any 
debc upon record,the Executor ſued by a Cie- 
dicor upon Bond may notwithſtanding this his 
waſting plead in Barre of this fate ; that there 
is ſach a record of a debr nor farisfied , and 
that hee hath nomore then that debr «mounts 
unto, and ſoadmir ſo mach ſtill in his hands 
as hee hath miſadminiſtred, though in kinde ic 
bee notin his hands , bur miſpenr, or unduly 
payed, as aforeſaid. And what is b:fore ſhew+ 
ed of the Srarates precedency before Bonds, 
in raking the advantage 1gainft an Execator for 
— or waſting ; the ſame is ro bee un- 
derſtood of precedency of judgements before 
Sratutes, and debrs to the King before judge- 
ments, e>c. 

As coaching the fourth point, vis. how far 
the Executor thus waſting (hall incurre dam- 
mage or make his own goods liable : Doubtles 
no farcher then the value of che Teftarors goods 
waſted or miſ-adminiſtred. Therefore if one 
have advantage thereof ro the full ſamme, no 
other after ſhall, for hee is no farther a tre(- 
paſſer or wrong doer, nor is the Teſtatorgeſtate 
any furcher, or dcepelier damnified. And as 
damages for treſpas are to b:e proportioned to 
the valae of che wrong done, and loſle ſuſtay- 
ned : So alſo in this cife the Execuror by his 
miſdoing, doth not draw upon himſelte his 
Teſtators whole dubrs, but {ov much onely as 


+  . the 
Rs tobed rb 0-4 ro00ty Hvito,nt _ 
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the goods amounted to, which hee did miC 
adminiſter, and which ſhould have goneto 

the payment of the Teſtators debt, if hee had 

not ſo miſguided himſelfe in the office of exe- 
cutorſhip, which default hee maſt repaire or | 
make good. And this proportion ſeemes to me 4.£-3-3r b. 
prooved by rhe Caſe in King Edwerd the thirdy 

where the value or quantity is found , ſpecially 

of the goods. adminiſtred wrongfully ; though 

there by a wrongfullperſon, and in S#ttons 

caſe it was expreſly held that each Execuror 
ſhoald anſwer for ſo much as hewaſted. 

Now for the fift, and laſt point, vis, how _ 
andin what manner reliefe ſhall bee had upon — 
this point of waſting, for him to whom it per- 
taines, firſt chisis ro bee obſerved thar in caſe 

where the verdir paſſeth dire&ly againſt the 
plaintife,no devaſtation can come in queſtion, 
for thar no judgement being for the plaintife, 
nowrirt of executioncan ifſae, and therefore 
if apon the ifſue of fully adminiſtred it ſhall ap- 
peare that there hath beene a devaſtation 
-which cauſeth afſers to faile \, then muſt the ra(36.81iz.in 
Iury-finde thatthe defendant hath affets , and ***%- 
not finde a devaſtation; as was reſolved in the 
Kings Bench in the late Queenes time be- 
rweene Henkeford and Metford,. for there the 
jury finding a devaſtation, v#z. a furrender of 
a leaſe for yeeres, left by the Teſtator, it was 
held voyd, and nugatory, and was net regar- 
ded by the Court, which faid that maſt come 
in by the Sherifesreturne, viz. upon the Fiers 
Ftf fac- 


- 
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foe. Thus afſers being —_ _ os Bucenges 
hands ,judgement is given for the plaintife ro 
— and to have ic] of theſe 
aſſers ; nor is this finding of them by ajury 
ogoin(t truth, though they bee waſted, and (o 
not to beebad in kind : for the Executor hath 
in right, fince hee hath not rightfully 
parted from them according to the rule, Pro poſ- 
ty ( or dnjuria ) deſiit poſs 
. As inthe caſe firlt par, this waſting can- 
not came in queſtion for want of a judgement 
for the plaincife, ſo ala where the judgemenc 
ic ſelfe extendeth tothe Executors owne goods 
by reaſon of ſome falſe plea whereof wee ſhall 
after conſider,for fince that the conſequence, 
andeffet of a vaſtation is but ro make the Exe- 
goods liable ro the debt 
altogether needleſſc 


jadgement extends onely 'to the Teſtators 
goods in the Executors hands, let us finde the 
way nm om in caſe the Te- 
ſtarors goods bee waſted by miſadminiſtring 
iſe , for hereabone the righe way 
often bene miſſed, and egaine eaſily may 
Ja the later end 'of the lato Queenes 
45-Eliz.Per- rime this caurſ was taken, ws. the Sherife 
ufers cale®.  rernurning generally that the Executor had no 
| =” was entred that che Executor 
Colib.5.49-32 had converted to his owae noſe the Teftators 
goods, whereupan a writ — 
e 
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Sheriffe to enquire thereof by jury or enqueſt 
which he id, and returned / po wee fland 
that the executor had waſted the goods; and 
thereupon a Scire / was awarded apain(t 
the executor, to ſhew cauſe why execution 
ſhould not be of his owne goods, and upon 
two nibils returned , execution was ſo awar- 
ded,but a writ oferror was hereupon brought. 
And although it were ſaid for de of that 
courſe that it was uſuall in the C6mon Pleas, 
and more favourable than the other courſe, 
where the Sheriffe my returneththe waſting, 
Or is ſole judge the , Whereas here it was 
found by an inqueſt of Jurors, and thereupon 
a Scire facias awarded ; yet did the Court re- 
folve the contrary, and reverſe this execution 
as erroneous : For it was faid that upon the 
Sheriffes returne of mul/a boxa, viz. thit there 
were no x $ - = w_ _ _ the 
lainti ould have a ſpeciall writof Fjeri 
Eiciar, willing the Sheriffe to levie the ſumme _ 
recovered, either of the gaods of the teſtator, See Paton 12; 
or if it could appeare thaYthe executor had 5:16.36. up- 
waſted the teſtators, thentolevie it ofhis own {ju eu 
$ 3 and this way, as was faid, the executor 4. Fieri facias 
ath good remedy by ation againſt the She- 777, ie + 
riffe, if without juſt cauſe hee levie it of his 04 oncly.1; 
goods but the other way, viz. when inqueſt (©, &c. 
1s thereupon taken, the remedy failes, fince Þ*, > 2: 
neither ſherifte doing according to the inqueſt, 
can be puniſhed, nor theJurors finding falſe! 
are ſubject to any attamt, it bemg no verdict 
Fff 2 upun 
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upon” iſlue joyned, but an inqueſt of office, 
which excludeth alſo all challenge of jurors. 
And whereas that booke mentions the She- 
riffes ſubjection to ation onely in caſe of his 
miſ-feaſance or doing wrony, I conceive that 
hee is likewiſe ſuable for omiſlion or non- 
feaſance in this caſe, viz. for not levying the 
debt upon the executors owne goods where 
proofe 15 made of his waſting. And where the 
booke mentions this Fieri facies to bee in this 
manner upon the Sherittes returne in a Scire 
facias, doubtleſle the booke therein is miſprin- 
ted, and ſhould be a Fiert facias, for in a 8ciri 
facias the Sherifte can returne nothing but that 
he hath warned the party, or that he hath no- 
thing whereby he may be warned. This then 
is the courſe there preſcribed,that firlt a gene- 
rall Fieri facigs go out, and that thereupon the 
Sheriffe returne generally that the defendant 
hath no goods of the teſtators, and that there- , 
upon the ſaid ſpeciall writ 1s to iſſue ; yet in 
2, El- Dy. 185. the beginning of the late Queens time the ver- 
__ ditt paſling for the plaintifte upon the i(lue of 
caſc» fully adminiſtred,the Sherifte was not permit- 
ted to make ſucha generall return of no goods 

to be found of the teſtators, but was intorced 

by the Court upon good adviſement, either to 

leavy the debt, or toreturne a Dewaſtavit ; and 

ſo was done at laſt by the Sheritfes of London 

much againſt their minds; and therupon went 

outa writ to leavy the debt of the executors 

owne goods, firſt into London, and after into 

; Devyon- 


Co.! iÞ, F*3 7s 
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Devonſhire, upon a Teſtat#» that the execu- 

tor had goods there : And it was there ſaid, 

that if nogoodscould bee there found, then 

the plaintiffe might have a Capies to take the 

executors body in execution, or an Elegit for 

the moiety of his lands. But certaialy | cannot 

find (except with a differenc-)how this courſe 

of intorcing the Sheriffe to doe one of theſe 

two can be juſt; as neither could Juſtice Ful- 1. 6 £38. 

thorp, inthe time of King Henry the ſixth, ap- 

prove it. Fora Jury of one County may finde 

aſſets in another County,as was reſolved in the 

time of King Herry the eight, which yet was 23 4.8. Dy. z. 

underſtood of goods moveable, and not of CE 

lands. This then thus being, if a Jury of Kent Lad _ 

find aflets which be in London or Eſſex, how clſc-where be- 

can the Sheriffe of Kent, where the ation was _ 

laid, leavy the debt recovered by or out of by © the Jury 

theſe goods; or ſince he cannot, why ſhould he wherethe a&ti- 

be compelled to make a falſereturne of a wa- * * © 

ſting, when the goods remain unſpent and un- £ the pl,may 

walled in another County? Why rather ſhould if be will fug- 

hee not bee ſuffered to returne according to gelf, che being 

truth, that there 1s nothing withinhis Countie frren Coun- 

or Bayliwicke whereof the debt may be le- *y, and this is 

vied, ſince even his oath tieth him to make a ID ; 

true returne, nor 15 this contrary to the verdict, a. Action up: 

finding aflets generally, and this fo returned 99% calc 

upon a Teſtatxx, the procefle may be directed ITS 

into the right County. But in the ſaid caſe it vaſacram, (ui 

was replied to the plea of fully adminiſtred — 

that there were aſſets in Eſſex, the ation being 
Fff 2 laid 
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Jaid in Middleſex, and yet as it ſeemes by the 
booke, the triall was to bee by a Jury of Mid- 
dleſex, which, ſaith the booke, may find the 
aſſets in Eſſex 3 but there the plea was demur- 
red upon, and held a good plea, which proves 
that although the tranſitorineſle of the aflets 
make them ſubject to the notice of a forren 
Jury, yetis it not like an att tranſitory and not 
ocall, for that muſt be pleaded to be done in 
the place where the a&tion is laid , though in 
truth notſo, But had iſſue been joyned upon 
the point, me thinkes it ſhould be tried in Ef- 
ſex,where the aſlers be laid,the rather for that 
| Ar- perhaps they may bereall chattels, viz. lands 
10.Bliz. Dyer. leaſed < 0 = tor, - other _— os 

_w— appoi to bee ſold for payment 0 
-— yds which as heretofore hath been held, a Jury of 
cherwife held, another County cannot find. Beſides, although 
6112 : ſuch a forren jury may find other moveable 
46.47. aſſets, yet is at their eleCtion,they are not there- 
11.4.9ant> to com pellable,as elfe-where is holden. Here 
oe. then may be the difference, viz. that if the af- 
18. F.z. Kelw. Ters be found to be in the County where the 
eh*- .r, friallis, therethe Sheriffe of that County can- 
Hl. in ſcaccer, NOt returne Nul/a bona, without adding that 
$o if theproces the executor hath waſted : but if there be no 


_ ne. verditt at all touching aſſets, judgement paſ- - 


mo ano- : 
ar Connry, ſing = the executor upon a demurrer, 
than where the confeſſion, Nzhil dicit, or the likes there may 


6 my the Sheriffe make ſuch a returne of Nul/a bona 


held in Scac= feſtator#s, without —_— any devaſtation : 
ar.zt-El. nd fo alſo where the verdi® either findeth 
allets 
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aNNers generally not finding in what place they 
bee,or expreſly findeth chem robee in another 
County, as aliecle b:tore wee found, way bee | 
done by a jury of London, of afſets in Eſſex. 

In King Hesry the porie time, as a little Pr.4.H., ror. 
after che ſaid caſe of Chicher, is by the HA dh Dy 
Dier reported, the Sherife returning vu 
the Fieri facias , that the Execurors on 
goods of the Teſtators, did ad in the ſame re- 
tune that one of therwo Executors had waſt- _— 
cd, andchereupan a Scire facigs was awarded —_— 

him, and upon S8cire fect returned , the devalt. re- 
and default made, execution was adjudged. * turned, A w_ 
and awarded againſt his goods onely, and this by the cour ; 
__ of no factbot ma as _ -=g oH. or. 
where 1 t PUIns Pri Tan 
Hes. 6. approved 7 am perplexed wr | Ficri bode 
Re plea the Fxecutor comming in up- meth s ith 
on the Scire facies , could plead, for except $o.4.11.5,9.;o. 
his deniall of waſting ar, _ caded con- A manu-(cript 


23H 1.,Dy.25, 


trary to the Sheriffes returne t in ifſte SH, £3. & 
{o as to cauſe a new triall mer - Mordan 1H. 


haps preceding judgement, which 7 thin 
pro hee admicred, then his commin is raft. and a 
is co little purpoſe for © <> mq—nes y thother ſerjeass 
Heereagaine it muſt bee obſerved that jn the * 
caſe of Chicheſter , the judgement was had ap- **1-D-185- 
on tryall of fally adminiſtred, but in tho- 

ther caſe tewp. Hew. 8. it was upon con- 

feſſion, which 15 all one as 7 rake it, with con- 
demnation upon Demwrrer Or #0# ſum informs - 

is, or triall upon ev eff faiFum the __ 
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or areleaſe tothe Teſtator or the like. Now 
berweeneall theſe, & that of Chicheſter there is a 
broad differencegfor there the defendant being 
convinced by yerdit to have affers, which if 
they continue notin his hands, in kinde, muſt 
bee anſwered our of his owne goods as waſted, 
therefore the Fieri facias to leavy the debr of 
che Teſtators gocds, if any foundor in defaalr 

- thereofoutof his owne goods is very agreea- 
ble , and purſuant , bur in none of thother 
caſes is there any ſuch triall or conviRion of the 
defendants having affers,ſo as ic reſts eque du- 
bium , whether they have aſſets or not, and 

| therefore it may ſeeme ſomewhat hard, and 

Co.lib-5.f-32- harſh to ſend out ſuch a writ in that caſe, and ſo 

ror.2441, ThouldT have thought if Thad onely ſeene the 

Co. lib. In. report of Petifers caſe ; Bur looking into the 

red acts record , and finding the condemnation there 

' precedent was £0 bee by NibiH dicit, in effet 1cannot uphold 

preaded:Pl-re” any diſtinRion of courſe in reſpe& of the ſaid 

Fecord, & def, difference of caſes. Nor indeede doth thar 

would no! courſe there direQed preſume that the Execu- 
dlea1deocon- £Or either hath afſers, or hath waſted them, bue 
demp. commands thar if afſers,8c. rhen the leavying 
ke be* ſhall bee one way ; it waſting, then another 

_—_ no- Way,ſo if neither Nib# fiend. 

d Cap. 


A 
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C aA », XIII 


Of an Executor of ble owne wrone. 


T O begin with ſome definition, or deſcrip- 
tion of this man ; Hee is ſuch as takes up- 
pon him cheoffice of an Executor by intruſion, 
not being ſo conſticured by che Teſtator or 
deceaſed;nor for want of ſuch conſtitution ſab- 
ſticured by the ordinary co adminiſter. Touch- 
> conſider in theſe parts, and 
h chis method, oz. 

r. What as or intermedlings of fach an one 
not being executor nor admi byright, 
ſhall make him co become an executor by 
wrong. vide 5.more perſtat. 43- E.cop-8. 

2:in what manner, and by whatname ſach 
ſhall bee ſued, ſpecially when another then is 
executor or adminiſtrator or himſelfe after ſuch 
a&t becomes adminiſtrator. 

3-Whac a&ts done by him ſhall ſtand firme, as 
if he had been an executor by righe. 

How farre hee becomes cocredicors, 
and how, and towhom.s.See alate ſtat.43.E. 
cep 8.hereabour. 

As tothe firſt, it was in the time of Queene :. And z. P.& 
Mary doubted , and not reſolved whether the M49<Dy.105. 
onely ſeifing, and taking intoones hands the 
goods of the deceaſed did make one executor 

Gag of 


3.Eli.Dy. 166, 
& 167. Soalſo 
Balkn,co, Ed- 


$90 


12.& 14. Eliz, 
Dy.305,306. 
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ohis gp ong without "any further a&.; 
Ard inthe oozof the laſt Queenes time 
the Lord Dior laid that the = {flion , and oc- 
cupation of or medling with the goods is that 
which gives notice to Creditors, whom they 
are ro ſue a3 executor. Burt doubtics Creditors 
muſt looke further before {uir, for <Iſe can they 
not know whether hee ſo intermedling bee 
executor or adminiſtrator , nor conſequently 
how tofound their ſuit rightly , and ſafely for 
good ſucceſſe, ſince a ſuir againſt an execuror 
as adminiſtrator, or againſt an adminiſtrator as 
execuror,will prove ruinous , and fall to the 
ground. Yea where an adminiſtrator ſued as 
executor did not plead that adminiftration was 
commirred unto him , but generally denied 
that hee was executor or adminiftred as exe- 
cutor , the Lord Dier held that it muſt bee 
found for him, yet lefc ie doubtrfall - but che 
cleere and ſafe way had beene to have pleaded 
the admitiiftracion, &c. And in the former 


1-Eliz.Dy.166 cafe the Lord Dyey faid , that one intermedling 


& 167. ſee lib. 
Intra.f.322.b. 


only abourthefunerall, and laying ont money 
therefore ; an overſeer or conduRtor , or hee 
who hath Leerers of che ordinary ad colligesd. 
viz. toget and keere rhe goods in ſafety, and 
one who intermedlech by vertne of a will rroly 
made,but controlled by a latter will after found 
and proved , may free himſe}fefrombeing an 
executor of his owne wrongby ſpeciall plea- 
ding how or in what righe hee intermedled, 
and crayerfing his adminiſtring in other man - 

ner, 
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ner, and that thistraverſe needenot , nay may 
not bee z was held in the time of King Heavy ,. 11 .6..5. 16. 
the 4, and 7. for that fuch ats amount H.;.:8. 
not to any «dniniftring at all: and where no Yb Mem 
' adminiſtring ar all is confeſſed ; ſuch a traverſe he confclled a 
of not admniltring in other manner is diffo- bout _—_ 
nant, and not legall. Burt let us looke backe ,j;.... 
vpon theſe ſeyerall poines ex-mpred by the Lib.Inw2.z4a- 
Lord Dyer, and wee ſhall ſee fome cautions "+ by 
neceflary ro:ching chem, and their (ate enter- Hee waverſed ; 
caynement , ficlt as conching the point of buy- Ab(q4ocquod 
rying the dead, it muſt bee underftoodrobee® 
with ſome expence of the deceaſeds goods,and 
fo is it expreſzed in the faid Booke of Hewry 
the 6*. his time : elſe for « man our of charity, 1.4.6. :4. 
to lay our of his owne money { not intermed- 
ling wich the goods of the deceaſed ) ro bury 
a friend, hathlittle colour to involve - him fo 
doing in an executorſhip by wrong - taking 
the caſe then chat ſuch perſon layes out or ex- 
of the deceaſeds goods or money apan 
is funerall , heede mutt bee caken'roaching 
the meafare,, and proportion whereabour, 
though 7 can give no parcicular,and diſtin ly + 
mie, yerdonbtles cicher meere neceſh'y, 1s, 
Church daries, &c. or at leaſt decentlutable» ” 
neſseto his quality muſt bee the bounds, And 
herein to ſpeake as 7 thinke, this lacter maſt 
either bee utterly excluded , or held within 
very narrow compafſe, for what reaſon that 
a Knight or man of quality {caving 
(thoagh perhaps entayled Larids of good yalie) 
Geg 2 yet 
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yet goods not ſufficient to pay his debts, ſhould 
have a hundred poands or more of that which 
ſhould fatisfie Creditors ſpent in pompous in- 

Eid.tnrr, 33. rerring of him for his worſhip,and reputat'on 2 
next overſeers may onely b-e excnſed for 
gy , and keepe the Teſtators 

$1ndg. Eliz. $00ds notin caſe they expend or diſpoſe there- 

Dier.245 256.-0f, So alſo for him who is aatorized by the 

Me foldblen- Ordinary to colle&, for if hee f«}] or diſpoſe 

there kee plea- Of any ( though goods otherwiſe ſubie@ ro 

dd not the perjſhing )ic makes him an executor by wrong, 

freciall mat” 4s was reſolyed in the late Queenes time not- 
wirhſtanding that by theOrdinaries Lercers, he 
was expreſ]y direfted or warranted fo to doe, 
for ir was ſaid the ordinary himſelfe could 
not ſo doe, As for him who adminiſtred by 
yertue of a will after diſproved or controlled 
by a latter, Hee muſt not dovubtles ſtand free, 
for. the goods before adminiſtred, bua either 
asrighcfull or wrongfull executor ſtand Ilyable 

1And 2,P. & to the Creditors. Nor dothevery ſach inter- 

Ma.Dyer-105. medling by one our of all theſe excoſes, and 

evaſions,as would bee an adminli{tration,make 

one an executor by wrong. if one doe but 
take an horſe of the deceaſed , andrye him in 
his Houſe or Stable, this makes him not an exe- 
cutor,ſaich Piles a jaſtice ; So of like afts or 
imermedlings, as hee that delivers to the wife 
of the deceaſed ber apparell,at leaſt if it bre 
no more then isconvenient to her degree. Bos 

3; H4.31; if ſhee take,or another deliver more then ſuc 

$ $12.D7-166 0 her , ſhee-or hee becomes an executor by 

wrong. 


21 H. 6.19. 
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wrong : But now let us come to a difference, 
wherethere is a rightfull executor, and a will 

by htm proved, or adminiſtration committed, 

forthere ſuch light aCts or intermedlings ſhall 

not make one an executor by wrong, as where, 
there is no other of right tobe ſued. As if one 1m Juſt o/ 
take goods wrongfully fro ſuch a right execu- on< doe any 
tor or adminiſtrator; This (though he convert _— 
them to his owne uſe) makes him not anex- cut of theexe- 
ecutor by wrong, but a treſpaſkor to the right- ©»*9r, Þ- is be- 
full executor or adminiſtrator, whoeven for <4, rm; 
theſe goods once Aſſets in his hands ſtandsly- 1;,.,..., 
able to ſuitsof creditors, they being neither alicncd by 
lawfully evicted nor rightly adminiſtred ; #4, he who 
But in caſe there had beene no executor at that «©; 1h. execs. 
time,,or no Will proved nor adminiſtration *©o:5 death is an 
committed, then ſuch taking of the deceaſeds —_— 
goods intoa ſtrange hand had made anexecu- x1,” 
torſhip by wrong. And thus was the difterence-L-5..472 » 
lately reſolved,asis reported by the LordCooke 7 I 
in the caſe betweene AKeade and Carter in the.Co.lib.s. 33 & 
Common Place. 34+ 

Yet this further difference was there held, 

viz, that although there be an executor or 
adminiſtrator by right, yet if a ſtranger take 
upon him to receive debts and make acquit- 
tances, or to pay debtsclaiming to be an exe- 
cutor, he is ſueable as an executor by this act - 
and ſoalſointhe late @ueenes time was held by ; ti. D- 166, 
6. Juſt. as touching the receipt of debts and 

making acquittances, but the mentions 

not whether apy other executor then were , or 

not, . 
L4 


H.no.749. 
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not. But in the point of bare payment of debts 
Frowick makes another difference, viz. If a 
ſtranger do with his own money pay the debts 
of a triend deceaſed,and nut with the debtors: 
This is but an aGt of charity, and makes him 
not an executor by wrong , otherwite, if with 
the debtors money. Yet to this another diffe- 
rence muſt be added, viz. that if he thus pay- 
ing with his owne rs have taken into his 
owne hands goods of the deceaſed ; then is 
hrs payment preſumed as by or out of the ya- 


lue of theſe goods, and ſomakes him an exe- 


cutor by wrong. Contrarily, if he have no ſuch 
goods inhis hands. And inthe point of inter- 
med!ling, with and diſpoſing of the teſtators 
where another executor is; this further 
ifference 1s to be added or underſtood, viz. 
T hat where the goods ſo taken never came 
actually to theexecutors hands, but were ina 
remote place, there this taker becomes exe- 
cutor. For as it were miſchievous to the exe- 
cutor if he ſhould by a poll. ſhoninlaw caſt 
upon him ſtand chargeable withtheſe goods 
in remote places purloyned as aflers im his 
hands; ſo were it as miſchievous to creditors, 
if neither executor by right , nor this ſtranger 
as an executor by wrong ſhould ſtand lyable 
to creditors for them. It is true that the right 
executor may ſue and recover damagrs for 
them , and that ſo recovered ſhall be Aﬀ4ets5 
but the creditor hath no meanes at the Com- 
mon law to inforce him to ſue, and perhaps it 
may 
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may bea cold fait. And with theſe additions 
I think that late reſolved difference may ſtand . 
firm and found, Yet in former times without 
ſuch difference the taking only and poſſeſhon 
of the goods of the deceaſed, was held to cre- 
ate an executorſhip by wrong, as Belknap ſaid 
in the time of King Edw. 3. and eſpecially if ;,. z4.;. fog. 
the aft were ſuch as rem- ved the property out 
of the right executor, as Juſt. Fexzar inthe late Tr..Eliz- 


Onrenes time laid Tefte werpſs. 


How and by what name ſuit ſhall be againſt 
ſuch, and the like. 


COD the ſecond point, viz. in what 
manner ſuit ſhall be againſt fuch : Firſt 
in generall , this uſurping executor isnotin ,, x... 
ſuit to bee diſtinguiſhed by name from the C».l:b.5.30. 
right executor, but to be ſued generally by the 3'* 33> 
name of executor, of the laſt Will and Teſta= * 
ment of the detuntt, and then if he will deny 
himſclfeſoto be, he muſt pleade, that he ne1- 

ther is executor, nor hath adminiſt: ed as exe- Co. lib, Intra, 
cutor : Then the plaintife muſt prove that he #2 '454- 
hath adminiſtred 1n ſome ſuch or the like ſort hee is called 
as aforeſaid. And it hath beenedivers times Ex<<- De nju- 
held, that where there is a right executor, and \ 68 
yet another doth adminiſter by wrong, it is at 2z.H.6 8.19, 
the election of Creditors either to Ne them *241615; 
joyntly together, or one or both of them ſe- py. 15;.;; 8. 
verally and by himſclfe. But if where admini- 6.3 
ſtration is committed, another alſo adminiſters 


by 


2, Point. 


hs. 


(56) 
by wrong , theſe cannot be ſued ther as 
adminiſtrators; for though one may be an ex- 
ecutor by uſurpation or wrong,. yet none can 
come to be an adminiſtrator by wrong , ſince 

'no other but ſuch as receiveth that power from 
the Ordinary can ſo be ; therefore. in that caſe 
there is aneceſlity of ſuing him apart and by 
himſelfe (who ſo uſurpeth admiaiſtration) by 
the name of an executor. So if 4 adminiſter 
the goods of B.not being executor nor admini- 
ſtrator, and after his ſuch doing and diſpoſin 
of the goods he obtaineth adminiſtration 0 
the goods of B. but the goods left or comming 
to his hands fince the adminiſtration commit- 
ted ſuffice not without the other debts recei- 

ſy ved or releaſed, or goods ſold before, to.ſatis- 
fie creditors. Now ifany ſue 4 by the.name 
of adminiſtrator , he ſhall have no further re» 
liefe then according to the value orextent of 
the goods left in or come into his hands ſince 

the adminiſtration committed, and if thoſe be 
fully adminiſtred,he ſball get nothing. If they 
remaine unadminiſtred, but amount not fully 
to his debt,he muſt want ſo much of ſatisfatti- 
on. Andithe will be releeved or ſatisfied out 

' 14.8. 1; Of the goods before diſpoſed of, he mult ſue 4 
= one. a8 Executor of B : and ſo was itruled andre- 
cion-werecom- ſolved by Gawdy and Sit, Juſtices in the Kings 

_ _ Bench inthe late @ucenes time,viz. Tr.30. Eliz., 
the writ thall And if this now. adminiſtrator will pleade in 
»bare, elſe not, abatement of this ation, that adminiſtration 
—_ "" was committed to him, and demand judge- 

ment 


gs .H.6.;z1, » 
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(57) « 
ment if ſit ſhall be againſt him as executor. 
"Then the plaintife mutt in this replication as 1 
take it,ſet forth the ſpeciall matter, viz. how 
the defendant did adminiſter before admini- 
ſtration to him committed. But if one to whom 
adminiſtration 1s: committed .do devaſt, and 
this adminiſtration 1s by ſuitrepealed becauſe 
he wasnotthe next of kmne,and adminiſtrati- 
on is committed ta another 3 now a creditor 
who would be relieved out of the goods wa- 
ſted , muſt fue that firſt as adminiſtrator and 
not as executor -of: his: owne wrong; ſaid P 
ham Chiefe Juſtice, forhe did rightfully admi- 
niſter torthat time. | 
As forthetbird, zz. how farre this execu- 4 pgzyp. 
tor of his awne- wrong, becomes lyable: and How fir liable 
obnoxious to ſuites confider' we theſe things, 'o editors: 
firſt he becomes ſubjeft both to the attion-of 
the executor who hath right to the goods 
wrongfully intermedled withall by him 
though it were before proving of « & will, 
and alſo to the aftion. of ' the: creditor. who 
bath right to. the - fatisfaftionofi: his debt; 
Secondly, as touching the meafort tiow farre, 
hee is ingaged , doubtleſſe hee is not by his 1g. 7. hos 
wrongfull admipiſtring become . chargeable plc2, «ſc by iz 
with the whole accountot theteſtators debts, "= Inq a 
but only fo farre, and- with ſo-much thereof,as bimGdR, — 
the goods-which he ſo wrongfully adminiſtrbd Þ< deny bis be- 
amount unto,and this ſeemes to me proved by \pregunt® 
the caſe in the time of Edward thethird,where Co. lib. Inc. 
the inqueſt found not only the adminiſtring or 144 145+ Plrr 
H hh inter» © 
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ineermedling by the executor wrongfully, but 
ann prr 3c: behind it (ce- 
meth) what the value was of the goods fo 
wrongfully adminiſtred, which had not beene 
materiall, if the adminiſtring of a peny had 
madc one as far chargeable as the adminiſ\tri 
of a pound. Befides, if it be ſo thata righ 
executor waſting goods of the teſtator to the 
value of twenty pounds, ſhall be no further 
charged than that value ; then doubtleſie fo 
ſhallx be alſo in thiscaſe, for both be wrong- 
full adminiſtrations: only this difference there 
js betweene them, thatin one caſe the admini- 
ſtration is by a wrong perſon, and in the other 


1. EL. Dy. 167. caſe in a wrong, manner. Nay, the Lord Dyer 


C3p.L 3; 


4 Point, 


doth not ſticke tocall him, who adminiſtreth 


wrongfully, or inundue manner, expreſly an 


eXEcutor ,'in the caſe of Stokes a- 
gainſt Porter,t he were rightfully execu- 
_ becauſe he did diſpoſe or execute wrong- 
lly. 
Az tothe fourth, viz. whataCts done to him 


What a&s of or by him who is an executor of his owne 


his of force. 


wrong-ſhal ſtandfirme and good, as done by or 
to the rightexecutor Suppoſe, firſt,that the de- 
ceaſed were indebted tohim twenty pounds 
who thus ufuypeth executorſhip, whether may 
he pay himſelfe or not ? And this point wasin 
debate in the Kings Bench betweene Conlter 


1.40.41, Bis, and one Ireland, executor of Hunt, where it 


E+-lib4.4. 30. was (t 


ly objeted , that notwithſtanding 
executor or adminiſtrator might 
puniſh 


the ig 


T 
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puniſh him, and recover agaiaſt him for the 
goods which hee adminiſtreth 3 yet another 
creditor ſuing him as executor generally, and 
ſo affirming him tobe ( for there is no ſpeciall 
forme of writ or declaration to diſtinguiſh an 
executor by wrong from a rightfull executor ) 
he ſtands as againſt him in the ſtate of ar'ght- 
full executor, and ther-fore may firſt pay ble 
ſelfe before he pay others; and of that mind at 
the firſt were Feraer and Gawdy, Juſtices, yet 
did they admit that this payment ſhould not 
ſtand good,as againſt the rightfull executor or 
adminiftrator. And P and Clinche held 
—y that neither 4 it ſtand good a- 
gainſt other creditors, for then every man 
would ruſh upon the teſtators _— be his 
owne carver in payment : Aud whereas it was 
ſaid at the barre, thatthe Lord Anderſon upon 
an evidence at Guild-Hall had ruled it other- 
wile, Popham at another day of debate of the 
{aid caſe,related that the L. Anderſon did deny 
that he ever ſo ruled, or was of that opinion ; 
and further informed that both he and uſtice 
Walmeſly, Periane and Clarke, Barons, did agree 
with —_ and Chache in opinion. Afﬀter 
which, Juſtice Gandy, asalſo Fexrxecy, if I mi- 
ſtakenot,changing their opinions,and concur- 
ring with the reſt, judgement was given accor- 
dingly. In the debate of this caſe, queſtion 
was made, if ſuch an executor by wrong pay a 
debt toanother creditur by ſpecialtie, whether 
this ſball not ſtand firme and good, lince hee 

Hhh 2 ſtands 


f 
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ſtands lyable ts creditors fo farre as the goods 
by him adminiſtred doe amount, and it was a- 
greed _ better opinion at leaſt that this 
ſhould ſtand firme and good, ſoas if the pay- 
ment were out of his owne goods,he might re- 
tainetohimlelfein liew thereof ſomuch of the 
goods of the teſtator, for here he doth not, as 
m the other caſe, advantage himſelfe by his 
owne wrong. Yet that opinion allowing this 
payment to creditors mult; as I think, bee un- 
derſtood with this difference; viz: that this 
payment ſhall-ſtandas dgainſtother creditors, 
but not as againſt the right executor or admij- 
niſtrator, for then any ſtranger might uſurpe 
the oftice of executor, and'take from him that 
hberty and election co preferre which creditor 
he wiilin firſt payment z yea, might take from 
the executor power' to pay himſelte before o- 
ther in caſe there were a debt due to him, 
which were very unreaſonable. 


WS 


| of addition andalteration by the ftitnte' ' 
aa 43. Eliz cap. 8. 


; Ke having conſidered what the Com- 
mon-law1s; and willeth'in the premi- 
ffs: Let usnow ſee what alteration or addition 
x late ſtarute hath made. In the laſt Parlia- 
ment of the late Queene Elrzabeth, coniidera- 
tion being had of. fabtill getting 1nto- mens 
hands goods of an inteſtate by deed of pntt, or 
letter of atturney from one'oft ſmall or no = 

I ty 


| (61) 
licy co whom ſuch ſubrle contiiver hath procu- 
red adminiſtration ro.bee committed, and ſo 
himſelte would ſtand free (rom the fate of Cre- 
dicors,the adminiſtrator himſelfe either not be- 
a—” be found;or not being of any valew to (a+ 
riſhe Creditors. It was therefore enacted that 
every perſon, receaving or having any goods or 
debrsof any inteſtate,orany releaſe or diſcharge 
of any debtor duty belonging to himupon any 
fraud as aforeſaid, orwicthourt confideration of 
or neere the value ( excepre in ſatisfation of 
ſome juſt; and principall debt tothe valae of 
the goods or debts due from the mceſtate)ſhall 
be charged as Executor of his own wrong (© far 
as the value of thoſe goods, and debrs amount z 
dedufting all principall iuſtdebe co him due,and 
all paym-ncs by him made, which a lawfull Exe- 
cator ooght to have paid.  Heere have wee a 
rouch of all the parts precedent, or atleaft three 
of chem. iey on. 3 a 
- 1.. Wee have firſt a new Execator by wrong 
though intermedlingunder the cicle of an ad- 
miniſtrator, | 
2, We have a limir of the charge by him in- 

curred ſutable coqur former expreſſion. 

- 3-Laſcly,we have to him an allowice of debts 
owing to himſelfe or duly paid to others, which 
is more then wee have conceaved allowable ro 
another Ex:cutor by wrong. 


Hhh 3 Chap. 
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Care. XV. 


» end which bee bef, 
arr 
to them. 


nn amidſt the Plees pleaded by Executors 
there is ſach difference as that ſome induce 
one kinde of jadgement, ſome another, ſome 
drawingmore lofſe, & burthen upon Executorsy 
then others : Let ns conſider of the 
fo as lighe may bee taken to chooſe the ſafeſt or 
CS. aa eſtrange h 
CME If an Execacor nererly 1- 
Ce ececitee! felfe from the executorſbip ; ſaying thet hee 
ip was never executor nor ever adminiſtred as 
——_ T Executor ( for that muſt bee added) then if 
2E.4.14.1.9. iflgne bee taken upon this plea, andir bee found 
Hts. againſt himsrheplainriffes ſhall have iudg ment. 
ro recover not dammages only,bart even the 
debr ir ſelfe out of the proper goods of the 
Executor, if none of the Teſtators can be found 
Lib. Intr. 3:4. to ſariſhe it. And this ſhall bee thns not onely 
333-33 4.6.33. where its fornd chat the defendant was made 
o- Executor by the will , and d ir, and (0 
could notchnſe , but know it, bur even alſo 
where hee had never proved the will whereof 
hee was made Executor, nor ever adminiſtred 
by verrue thereof : yea though hee did before 
the Ordinary refuſe co bee Executor ef n 
wi 
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will,or to intermedle wich the execution there- 
of ; yet if any other named Executor with him 
did prove the will, or did nor refaſe cobee 
Executor , let ſach other refuſer take heede of 
pleading that ples, For truth is againſt che 
firſt part of his plea, viz. that hee never was 
Ex-cucor ; and ſo the verdie which maſt bee 
veritatis dium, maſt needs paſſe againſt him, 
and make his owne goods lyable as well to 
br as dammages. Whar ifno other were made 
xecutor but chis onely who refuſed before 
the ordinary, may hee ſafely pleade rhat he ne- .., 
yer was executor 2 I thinke not, fiace hee 
was execmor before his refaſall, that hee mighc 
havereleaſed all debrs dae tothe Teftator, and -— —— 
given away all his goods, therefore 7 chinke hee Teauor was 
maſt plead ſpecially ſhewing his refuſall, andnot 4c=d. 
generally deny his being Execatour. 
Nay admithee never was once named, made 
or intended to bee made executor, yet having 
pleaded this Plea, that hee never wasexecutor 
nor adminiſtred as executor , if it ſhall bee 
found by yerdi& that hee did adminiſter or But if hee did 
intermedle as executor, the ſame blow or bur- ic« Adm. i: 
then falleth upon him , for then the latter *2brvile, 
parc of this Ples is found untrue, yea the whole Fecall ples 
uponthe muter , for by his adminiſtring hee $4 Co. Li 
became an executor of his owne wrong, and 
the deniall of this executorfhip by wrong or $e Co. Lib. 
aſurpation ſhall bee as penall to him «s the Sod Jadgm. 
deniall of a rightful execurorſbip. The like , "ous 
Law where the executor pleades a releaſe made Cures cales | 
_ | 


Jatr.148.2. 


| 
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co himſelfe, or a payment of the debr or other | 


performance of the condition made by him- 

ſelfe. Nay 1 finde inchis latter caſe the judge- 

ment entred generally againſt the defendanr, 

Co. 1.5. Tntr, 33 againſt another, for his owne debr,nor being 
:9.a. not firſt executor. And the reaſon why the Law makes 
de bonis relts= theſeſo penal] to an executor is , becauſe his 
Br. Ex. 2» Plea is not onely falſe, bur the falſehood: there- 
theſe reaſons of was wilfnll, fince it muſt of neceſſity bee 
forthis if. Lnowne to himſelfe to bee ſo. And laſtly 
for that all theſe Pleas , if chey had proved true, 
3; 1.623, 24. had beene perpetuall barres at leaſt againſt che 
defendant, the firſt indeede had nor beene a 

barre againſt another being in truth executor 

or adminiſtrator,” But it the executor had 

pleaded areleaſe made to his Teſtator, finding 

ſuch an one among his writings which yer was 

either forged or never both ſealed and deli. 

Soof other per-'yered by the plantife as his deed, or if hee 
| p—— pleade payment made by hrs Teſtator,neith-r 
"7-133 of theſe Pleas found againſt him thall cauſe 


(nj 68.417 5.4.8 the judgement tofaſten apon his owne goods, 


+l 440 


Sc Bro.Ex.c-2* ſy if hee denyed the Bond or Bill, whereupon 
that the Book . 

comrarily re- the Sure is. grounded, to bee the Teſtators 
ported 34-H.6. deede, For in all theſe caſes the truth being 
22,23. 52 not knowne tohim, hee might honeſtly, and 
deſcryd by reaſonably conceive it to bee as hee did plead. 
Fe & al- Bar what it hee plead fully adminiſtred, and 
= bing this bee found againſt him , which reſted in 
nor ſo as the his owne knowledge ? ſhall not this falſe Plea 
- woes oi expaſe his owne goods in defc& of his Te- 
Was. ſrators to the ſatisfation of this deb'#ao ir ſhall 


not, 


_—— —— 
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noc forth choogh this were a falfe plea,& that 
withio his owne knowledge , yet was ir not 
&perperuall barre, for ific had beene fofoonnd 
as was pleaded, yet affers coming afrer rorhe 
hand of che Execotor , theplaintife ſhonſd 
then havereliefe, and ſatisfation our of theſe 
fince eccrued afſers. If any aske how afſers may 
after come. 7 will give him wo or three 
inſtances, Firlt , ir may bee by recovery of 
debts befor: withhoalden;or of damages for 
goods taken away,or by voluntary paymentof 
« debr not before due, for that the time of 
payment was not come. Secondly , if the 
Teſtator having a leaſe for twenty yeeres did 
demiſe the ſame to 7. 8: forthe whole rerme, 
if hee ſo long ſhould live, if hee were alive in 
cime of the former verdit , but now is dead, 
che cerme continuing, this is now affers which 
before was not , whilſt it was bat a poſlibiliry 
ofaterme, Ocher inſtances might bee given, 
bur theſe may ſuffice. If che Executor pleaded; . 
that theTeſtator ſtood bound in ſach a Scature, 149. This * 
or that chere was ſach a judgment againſt him $290 though 
ofdebr eo the King, beyond the ſarisfaQion 1, JF cnet 
whereof the goods would not-reach : This is inform. & no 
in effect a fullyadminiſcred, though ſpeciall,and | fr 
not generall, and the Law is alike (as I rake covin. 
ic) in all cheſe caſes as to the not of Co-Lib- Incra, 
the Executors goods lyable. Bur in all theſe ;7*1, ,. ;. 
caales chongh the debt ſhall nor bee adjudged There a cap.ad 
apon the Executors owne goods, yet the dam 35 ama 
ages ſhall; in defaulr - - Executors goods Danmages, 

1 co 


But hee may I 
Cn that the defendant alſo hath aſzets for the reſt, 


to the judge- 
ment for part 


ad that when 
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to atizfie them. And in theſe caſes it is not ma» 
reriall whether the judgement paſſed npon trial 
or demurrer. Nay if che defendant Executor 
plead no plea, but confefſe the ation generally, 
or bee condemned by Nos ſum informetns , the 
judgement is the ſame, viz. to record thedebr 
onely our of the Teſtators goods, and the 
damages of the Executors goods in default of 
the Teſtators,whar ifthe Executor defendant, 
confeſſe thas hee have afſers ro the value of 
part of the debr,nor of the whole ; there for fo 
mach as is confeſſed the plaintife may pray,ard 
havejudgement preſently without dammages, 
and may maintaine for the refidue of the d: bt 


and fo goe to triall, as appeares both by the 
printed Booke of entries, and another manu- 


more affets ſcript which I have ; But what if this triall paſse 


come hee ſhall 
have more, 


againſt the plaincife? (hall hee then have an ad- 


Lib.lntracion, ditionall judgement for dammages in reſpe&t 


Fol. 233. 


Fol, 542+ 


of the former ? I thinke hee ſhall have coſts, 
which commonly runne , with or inthe name 
of demmages, but wichour a wrie to enquire of 
dammages,none being found by Verditts, the 
Court doth nor uſually adwdge dammages : 
yer inthe Booke of entries / inde 65, $84, dam- 
mage3aſseſsed by the Cc urt upon a confeſſion 
in a writ of Rationgh, perte bonorum againft 
Executors,and this hach much »fhnicy with che 
ation ofdebr. Yea,inthe very action of debe 
where the 1vrors far miſcariage after their de- 
parxcure from the Barre were fined, 7find _ 


\ 
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the mare —_— = rw rand dans M.28.H.6.Ro: 
mages by them made : rayingthe Court = 33:. 
to affefſe the ſame, it was done accordingly,but 3553s 
this was « ſpeciall caſe, 

Whereaz wee before ſhewed that an Exe- 
cator denying his executorſbip ſhall if ic bee 
found againſt him, pay the debt of his owne 
goods for his falſe plea ; This thereabour oc- 
carreth to bee added, vis. rhat that is onely 
where the immediate executorthip of the de- 
fendant is denied. For if B. bee made Ex*- 
cutor by 4.and B.dying makes C.his Execuror; 
now if C. bee ſaed for the debrtof 4. as Exe- 
cutor of 8, Executor of 4and hee denyerh thar 
B. wasExecutorof 4. which by conſequence 
is a deniall of his being now Executor of A. yet 
if this fall out in triall againſt him,hee ſhall noe 
in his owne goods ſtand liable co this debt ; 
becauſe iris poſſible that hee might not know 
ro whom his Teſtator was Executor. S0 
if 4. made B.C.and D. hisexecators, and EF. See Lib.Tnt:, 
is ſued as executor of D. the ſurviving exe- 3: 
cator of A, if F, deny that D, his Teſtator 
ſarvived z, and C. by conſequence wheteof 
hee denierhrhe rrach, iz. rharche executor- 
ſhip of 4. is devolved ro him, yer ſhall agt this 
found againſt him, charge his owne for 
hee might bee ignorant of this point in fact, 
iz. whether B, C, or D. lived longeft. And 
heerehee denied not his owne immediare ext> 
cutorſhip, bara mediare or more remote exe- 
catorſhip ; and ſo 7 thinke is the Law where 

ti 2 c.being 
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C, being ſued as executor of B.. executor of 
A. hee pleades that 4. by a latter Teſtamenc 
made himſelfe executor which is tound againſt 
him,ſoas heere hee falſely pleaded, and pre- 
tended himſelfe to bee the immediate execu- 
torof 4.3nd fo denied the mediate executor» 
ſhip, vis, of B. ;to 4. and of himto B. yer 
were of this, for why ſhould not as well his 
falſe making himſelfe an executor immediate 
to the indebred Teſtator- charge his owne 
goods as well as his falſe denying of that cxe- 
cutorſhip. ; ſince both plees tend to the over- 
throw of the plaintifes aQion,and each equally 
reſted in the defendants knowledge. But this 
difference is berweene them apparant, viz. 
tharthe deniall of execurorſhip, if-true,is an 
utter , and perperuall Barre to the plaintife,as 

ainſt him ſo pleading ;. bar the aftiming 

an immediate executorship where hee was 
ſaed asexecutor mediate, doth nor ſoit crue,bur 
dire(ts the plaintife co a berrer writ or action, 
viz. againſt him as immediate executor to the 
indebted Teſtaror. | 

Where we have before touched upon the 
comming of Aſſets futurely to executors, I 
think it notamiſle to conſider a little the forme 
and Frame uſuall in pleas of fully. adminiſtred 
which thus runne, viz. g9vod die impetr. Or 


LibIntr, rer, Pleme adminiſftravit onnia bona &- catalla 
one 1” furrnnt pred. $.. tewp.mortis ſua, mihil [.b 
= bonjs, Oc que ſuer- pred. 8. termp« wortis, 


Co 


. Thus, 
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Fhus - tying his deniall upon the things 7.11.4.; 9. Bio: 
which were the teſtators at the time of his 59. Thi 


death. What if then the executor have at the 


tim2 of this plea pleaded goods with were not ſome may ha: & 
the teſtatorsat hisdeath,, but fince accrued as ine xcrved. 


before isſhewed, or p-rhaps a leaſe for yeares 
ſold by the teſtztor uponcundition to be void, 
if five hundred pounds not paid at ſuch a day, 
which hapning after the teſtators death and 
detault made, the terme returneth ; Or if the 
executor by a writ of crror reverſe a judge- 
ment given againſt his teſtator for two hun- 
dred pounds,and ſo is reſtored thereunto: May 
the plaintife now reply generally that he hath 
aſſets which were the teſtators at the time of 
his death : How can the Jury fo finde, when 
the truth is not ſo? Surely this caſe is not com- 
mon, norcan I ſhew a preſident of a ſpeciall 

leatherein. Butin reaſon me thinksit ſhould 
be ſpecially and nct generally pleaded and fet 
forth in the replication, And in caſe where one 
ſued asex cutor denieth that he was ever exe- 


cutor or adminiſtred as executor, I inde ſome- Lib. Intrac. 


times the replication generall that he did ad- 
miniſter without ſhewing wherein or how,and 


ſometimes ſpeciall ſhewing what thing was *! 6.19,20.Bre- 


adminiſtred and where. Herenote, that the 
executor defendant denying (as he muſt)two 
things, viz. 1. That he never was executor; 
2. That he neveradminiſtred as executor, the 
plaintite in his replication is tyed tomaintaine 
but the one of them as the truth of the caſe is 3 

Iii 3 that 


\ 


ls 
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that is, if in truth the defendant were made 
» executor, but never did adminiſter, now ir 
muſt bereplyed that he was made executor at 
ſuch a place, without ſpeaking any thing of 
his adminiſtring, On the other ſide it he did 
adminiſter, but werenot made executor, then 
only the adminiſtring is to be replyed ; but if it 
ſhall be found that the defendant had admini- 
ſtration to him commited and ſoadminiſtred 
by vertue thereof, thenis the verdit to paſſe 
for the defendant , for this is no adeinifiring 
as executor, and upon a generall deniall there- 
of this may be given in evidence, as the Lo.Dy- 
Mich.13-® 14: ay reports to have beene reſolved. But if the 
—— plaintife do in his replication maintaine both 
the points, ſhall this make his plea double? Me 
thinks it ſhould, yet I finde it ſoreplyed, and 
no exception taken for the doubleneſle. Ty. 
17. H. 8. Rot.28. | 
A ſole woman being executor maketh a 
| deedof gift of the teſtators goods in truſt, but 
continaeth poſſefiion of them and marrieth 
7.8. whoalſo hath poſſeſſion of the goods,and 
im an ation of debt bya creditor tully admini- 
ſtred is pleaded : now upon evidencethe ver- 
dit hall paſie forthe plaintife ; for this aliena- 
tion being frandulent was void asto all credi- 
tors, and ſoas tothe plaintife the goods conti- 
nued the teſtators, and ſo aſlers in the defen- 
dants hands,as was held inthe Kings Bench. If 
fully adminiſtred be pleaded where the defen- 
dant hath aflets for part but not fufficient for 


all, 


©o done Co. 
lib. Int.144-d+ 


Lib, int.z22-b. 
Tro37.Eliz. 
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all, and ſoit is found, yet ſhall not judgement 
be given for the whole, but for part preſently. 
with a further award , that when more ſhall s.;.c,.0 14 
come to the executors hand, the plaintife ſhall the contrary, 
then have further judgement for the reſt, ſ» as 79 os , 
that falſe plea doth him no prejudice, but of the whole, 
makes him in as good ſtate, the charges of trj- Þ=t exccurion 
all excepted, asif he had confeſled himſelfeto ,,./, a - 
have part. AndI think the plaintife upon that fic for the reſt 
confeſſion of part may pray the like judgement hen mere a 
without maintaining that the defendant hath * 
ſufficient for the reſt; for if that be not true, 
why ſhould he be put to the charge ofatriall 
by Jury : yea Sir Edw Cooke at the Barre Tr. 36. 
Eliz,, (aid, that where fully adminiſtred is plea- LY 
ded, the plaintife is not tied to maintaine the ** ©o.libd.6 
contrary , but may preſently pray and have ** 
judge ment to recover it when aflets ſhall fu- 
turcly come to the defendants hands, which 
was denied by ſome; but truly me thinks the 
law (hould be as he ſaid as well as in the for- 
mer caſe, where for the part which the defen- 
dant had not aflets to pay, it ſo was done upon 
verdict ſo finding. But there, as I conceive, it 
was not a preſent judgement, but anaward 
that he ſhould have judgement futurely ; {o as 
after whe aſſets come to the defendants hands, 
the plaintife muſt have a Seire facias againſt 
the defendant,to ſhew cauſe nor why be ſhould 
not have execution, but why he ſhould not 
have judgement as I take it, yea where it is 
found for the defendant, that he hath fully ad- 
miniſtred, 


Satr-151,bs 
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wilted, yet was is h:1d by all the Juſtices, 
33 few. 6, 23, 24. 2nd by Priſot 24 Herb. 24- 
that when aflets after come to his hands , the 
plaintife ſhall have a Scive facias to have fſati(- 
faction out of them, but there Markhars, Telver- 
ton, and Forteſiy, were of contrary opinion, 
and ſo was the whole Court, 4 Her.6.fo 4 And 
it ſtands with great reaſon, that where upon a 
8 19 H6.£37 VErdiRt fully found againſtthe plaintife, judg- 
8X 4.f.24 Sce ment 18 given quod nihil capiat per breve, there 
_ 19 hecannot have any writ to ex=cute the judge- 
rr ment for him, but is puttoanewattion of 
debt; yet where it is found that the defendant 
hath aſlets for part of the dgbt, but not ſufhici- 
ent for the whole, there itis very congruous 
that the plaintife have preſently judgement 
for part, and after when more commeth,then 
507 E449. by Scire facias againſt the defendant obtaine 
oye andexecution for the reſt; for here 
th verdict and judgement were for the 
plaintife againſt the defendant, whoſe plea, 
that he had no goods, was falſe, and ſo found 
by the jury. And this difference was ſtrongly 
avowed by Serjeant Hanham, Mich.33.34. Eliz.. 
and after approved by Fenner Tuſt. 36. Eliz.. 
1: is 11 4,6, none contradifting it,yet a book was cited,that 
40,41; the plaintife recovering {o much as was found 
in the executors hands ſhould be amerſed for 
the reſidue, which Pophams Chiete Iuſtice deni- 
cd tobe law. 


v 


— 
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Chap. XVI. 


Where judgement ſhall be againſt the Execu- 
tors owne goods, though no plea of the de- 
fendant nor vaſtation do ſo occaſion, 
and of the ſeverall manners of 
judgement in ſeverall 
caſes. 


HH» by waſting, called by us commonly, 
1 a Devaſtavit,an executor may draw down 
the execution upon his owne goods, hath for- 
merly beene handled and diſcourſed of,as alſo 
what kinde of pleas doe make the executors 
owne goods liable tothe debt, and what not. 
Now let us ſee where without miſ-admini- 
ſtring or miſ-pleading, yet the nature of the a- 
Ction ſhall lay the whole debt or thing recove: 
red upon the executors owne goods. And this 
we ſhall finde in ſome few caſes, 1. Wherean 
executor is ſued for rent behinde after his te- 
ſtators death, upon a leaſe for yeares, made to 
the teſtztor, and by him left to his executor. 
Here it ſhall be adjudged and levied upon his 
owne goods, for that ſo much of the profits as 
the rent amounted to ſhall be accounted as his 
owne goods, and not his teſtators, therefore is 
he to be ſued as well in the debet as the detinet, 
where in other caſes he isnot,butin the detinet 


only being ſued as executor. So if any _ 
Kkk deliverc 
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gelivered to or detained by his teſtator come 
to his hands, and he ſtill detaines the ſame af- 
ter the demand, and be thereupon ſued in an 
' action of detinue, for this 1s his owne act, nor 
in this caſe need he tobe named as executor, 
for he ſhall not anſwer damages for his teſta- 
tors detaining. So if he aſſume topay a debt 
of his teſtators having aſlets, and be ſued upon 
this Aſſumpt. the which debt 1s to be recove- 
red in damages, and that upon or out of the 
executors owne goods, yet 1s thisaCtion and 
the aflumption which 1s the ground thereof 
founded in the executorſhipand his having a(- 
ſers, for if either he had not beene executor,or 
if he had notaſlers at the time of the promiſe, 


| OMarizfol. jt. had beene anduns perm, and would not 


have bound him nor given good cauſe of ſuit. 
Nay to gofurther,in the caſe of aſſumption by 
the teſtator , and ſuit againſt the executor, 
thereupon we finde the judgement in M. Plow- 
dens Commentiry given againſt the executor 
generally, as if he had not beene an executor, 


Reade & Nor- not fixing it uponthe teſtators goods. yet there 


the very debt it ſelfe is included in the dama- 
ges. But contrarily was it 2fter in the ſeventh 
yeare of the late King, viz. judgement given, 
that as well the damages as the coſts ſhould be 
levied of the te(tators goods, if ſo much in va- 
lue of them were in the defendants hands;and. 
if not , then the coſts only of the goods of the 
executor. / And this ſurely is the righter and 
more juſt way, forthere 1s no reaſon, that up- 
on 
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on a promiſe, more then upon a bond, the law 
ſhould caſt the whole debt upon the back and 
ſtate of the executor, But; perhaps the two 
judgements may be reconciled thus, the later 
was given upon a verdict xox aſſumpſit , being 
the itſue, and there the Iury aſſeſſed damages 
in certain,viz. two hundred fifty three pounds . 
with the colts. So as here the judgement was 
compleate and full, viz. to recover the ſaid 
ſumme, but in the other caſe the judgement 
was had upon ademurrer, fo as the damages 
not being knowne, it was generally that the 
plaintite ſhould recover his damages againſt 
the defendant, Sed quianeſcitnr gue damna, Ec. 
becauſe it appeareth not to the Court what the 
damages were, therefore a writ was awarded 
to inquire of damages, upon the return where» 
of executed, the judgement was fully and 
compleatly to be given of a ſumme in certain, 
which ſecond judgement it appeares not by 
the book in what manner it was entred, and 
therefore might perhaps bee then agreeable 
with the other. And that the ſaid firſt judge- 
ment before damages inquired of is not a ple- 
nary & full judgement, but an award of judge- ,, _ .... 
ment hath beene divers times reſolved, and pa. ;;.Eliz. 
' that therefore any defect and infufticiency in in com-banc- 
the declaration may be ſhewed timeenough 
after the firſt, and before the ſecond judge- 
ment. Yea if the plaintife dye before the ſc- 
cond judgement , though after the firſt the a- 
Ction falleth to the ground : So if the defen-+ 
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dant dye, otherwiſe of death after full judge- 
ment. But this notwithſtanding, and howſo- 
ever itthere were done upon the ſecond judg- 
ment, me thinks it were righter and fitter that 
th> firſt jadgement ſhould expreſle that the 
damages ſhould be had and levied out of the 
teſtators goods, for whom and in whoſe right 
the executor 1s ſued. 

So for rent be- Another caſe there is wherein the judgment 
hinde tince the muſt be asit ſeemes againft the executorsown 
Co.lib.5.o.31 £90dS,viz-in an attion of covenant for a breach 
the ſuit is in of covenat (incethe teſtatorsdeath;forſowas it 
= _—_ —_ held both by all the Judges of Common Pleas, 
M.14.& 15, E- EXCept the L.Dyar, and by the pregnotanes in 
liz, the late @weemes time,where the caſe was of an 
houſe upon the leaſe negligently burned inthe 
executors time, for which damages only were 
to be recovered. And ſometimes where the 
Lib.Intr.329.a, EXEcutor himſelfe is ſo to beare the burthen, 1 
& b. De teris finde the judgement entred that the ſumme 
& carallis, &c. recovered ſhall be levied of the lands and 
goods of the executor. 


Chap. XVIE. 


Of women covert E xecutors. 


Here being two kinde of perſons who 
have ſome diſability upon them , viz. 


Femme coverts or married women and 
iatants, touching whom we find in many pla- 
ces 


(77) : 

ces queſtion and diſceptation in cur bookey;, - 
We will conſider of them by themſelves, oxg* 
part from others, yet not joyning them t 
ther neither, but each by himſelte ſeparately. 

Firſt therefore of Femme coverts, touching 
whom we will conſider theſe three things. * 

Firſt, whether they may make Willsand 1. 
executors with or without their husbands aſ- 
ſent, and how, where, and in whatcales. 

Secondly, whether they may be made exe= 2, 
cutors without their husbands aflent, or how 
their husbands —— it. 

Thirdly, what Atsin execution of theexe= 2. 
cutorſhip they may doe without their huſ(- 
bands, or their hackends without them. 

A woman married, or femme covert, wee *& 1. 
know is Swb poteſtate viri, cui in vitacontradice= 
re non poteſt, as{aith the writ given by the Law 
to the wife for recovery of herland after her 
husbands death, being aliened by him, There- 
fore it is that Judges, when a woman is to AC» Sols & ſecrera 
knowledge a fineof any land,doe examine her ins. 
apart from her husband, to know whether ſhe 
bee willing, or come to doe it by the com- 
pulſion of her husband ; It is therefore hard 
for her to have freedome of will, and conſe- 
quently freedome tomakea will. Beſides, all 
her moveables or goods perſonall, which ſhee 4, exceps 
had at the time of her marriage, otherwiſe which are noe 
than as executrix ox adminiſtratrix, are by the P'9p<rly good. 
Law totally deveſted out of her, and ſctled in 
the husband as fully ipſo faFo upon the very 


marriage, 


5+ Fd, 2. Fitz, 
devile.24- 


--” 
#, 


(78) 
marriage, as any other that were his owne be- 
fore : Of theſe theretore ſhe can make no diſ- 
poſition,no more than of other her husbands 
goods. Butincaſe ſhee doe by will bequeath 
them,although the will and gitt be void, yet if 
the husband.as the caſe was 1n the time of Edw. 
the ſecond, do after his wives death conſent to 
this her will & gift, by delivering of the-goods 
bequeathed after her death, or aflenting that 
the legatee take them by vertue of (i > will 
and gittz this amounteth to a new gift by the 
husband. If a woman havga leaſe,an eſtate by 
extent, a wardſhip, the w&xt avoydance of a 
Church, or other chattell reall; theſe are not 
deveſted out of her into her husband by mar- 
riage, but incaſe ſhe over-live him, they con- 
tinue to her as before, no alienation or altera- 
tion having been made by the husband, who 
had power to diſpoſe of them by gift in his 
lite-time,though not by his willzyet ſuch a wo- 
man in her husbands life-time could not of or 
for theſe things, without her husbands aſſent, 
make an executor or will, but ſhe dying before 
him, they would, by the operation of law, ac- 
crue to him. And here then obſerve a caſe, 
though not frequent, yet full of miſchief when 
it happens : Suppole that a woman indebted a 


. thouſand pounds,and having leaſes and move- 


able goods to the value of three thouſand or 
foure thouſand pounds,marrieth with 7.8.and 
then dyeth before the debt bee recovered a- 
gainſt her : inthis caſe the husband ſhall have 
and 


(79) 
and goe away with all this value of his wite, 
and 15 not in law lyable to pay one penny of __ . 
her debts, becauſe hee is neither her exccutor 1505. 
noradminiſtrator : W hat the Chancery cogJd no: after. 
doe, or rather what the Lord Chancellofor 
Lord Keeper would doe in this caſe, I wiil not 
take npo me to ſay or determine. Another ſort 
or kind of goods, orrather intereſts a woman 
may have,v-z. debts or things in aCtion, which 
as the former are not deveſted out of her by z,. 4. |. 
marriage into her husband, nor yet can ſhee band may 1e- 
thereof make an gxecutor without her huſ- © hm, or 
bands aſſent, althoYh they be one degree far- © —_ 
ther from the husband than the ſaid chatels re- 
alls, for that though the husband doe overlive 
the wife, he ſhall not be intitled to them as to 
the former : But if his wife make himexecu-,,, ;.. 
tor, as ſhe may, or if after her death hee rake The twsband 
adminiſtrationof her goods, then as he isthere- \* \ue0 in 
by intitled to them, ſois he lyable alſo to pay 2 Eon. 
her debts out of the ſame, when he\ſhall have i witc. 
received them. 

Laſtly, Dato, that a woman covert is EXCCU- $9 (he is ofien 
trix to ſome other perſon, and in that right - former hut- 
hath goods moveable; theſe are not develted nnd tn 
out of her, becauſe ſhe hath them not meerely ; 
to her owne uſe, but as repreſenting the perſon 
of another : But whether then may ſhe with» 
out her husbands licence or aflent in reſpe& of 
her being an executor , and for continuation 
of this executorſhip make executors, and con- 


ſequently a will or not? Hereabout hath been 
much 
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much diverſity of opinion : Some books ge- 
nerally ſpeake that the wife may make an ex-- 
cutor, but ſpeak nothing of the husbands aſ- 
ſent, whether neceſlary or not. Elſe-where we 
find it mentioned, that if the husband after the 
wives death countermand ( ſome bookes falſe 
printed ſay command)the proving of his wives 
will, then it loſeth all force, or becommeth 
void and of no value : but in this caſe is no 
mention in what ſtate this wife ſtood viz.whe- 
ther ſhe were executor or not, no nor ſo much 
as whether ſhe had any thjgg in ation or cha- 
tell reall or not, ſo as notMng in particularity 
can be grounded upon that caſe. But there are 
exprefle opinions that the husbands aſlent is 
abſolutely neceſſary even in this caſe, ſo as 
without it the wives making an executor ſhall 
be meerly void,and conſequently,he to whom 
ſhe was executor, ſhall now by her death bee 
dead inteſtate. And of this opinion was Ba- 
bington,chiefe Juſtice inthe beginning of Her- 
ry the (ixt his time : Yet contrary hereunto was 
the opinion of Fineux Chiefe]Juſtice in the time 
of King Hemry the {eventh,viz. that where the 
wife 15 an executor ſhee may alſo make a will 
an an executor without any conſent or aflent 
of her husband. And to this opinion doth Ma- 
ſter Perkins after conſideration of the bookes 
on both ſides incline. But ſome will ſay that 
{ince all this in the late Queenes time this hath 
been contrarily reſolved, viz. m the caſe be- 
tween Andrew Oenell plaintiffe, and Underhill 
and 
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and Apleby defendants, in the end of which 
Caſe, ir is in expreſſe rermes ſaid to have 
beene then reſolved that a femme Covertor 
married woman, could not make an Exe- 
cutor withour che conſent of her Husband. 
To this 7 anſwer that this Caſe is to bee con- 
ſtrued with relation, 4d nteriaw ſabjetam, 
viz. tothe matter, andpointin ion, and 
underconfideration ; which was that ſtate of 
a woman whereof wee haye before ſpoken, 
viz.one having things in ation debts or duties 
ro her belon herein particular it was 
arrearages of rent ro the woman before 
marriage. As for the point of a woman exe- 
cutorto another perſon, it was never in that 
Caſe, under diſcepration,nonor once mentio- 
ned inthe debate or arguments th 

Now conſidering the very forme, and phraſe 
of judgements ar the common Law , which 
are thus, viz. I1deo conſideration eff per Curiam, Orc. 
not Adjadicatue eff , thatis, it is conſidered 
by che Courr, not in exprefſe termes, that iris: 
adjudged : This 1 ſay well obſerved ( asromee 
it leemes very remarkable ) gives us to know 
that no more 13 adjudged then is confidered 
of, the judgement being contayned, and claſ- 
pedupin the word «tum eſt. VVhere- 
fore ſince in Ognell: Caſe, the point of a wo- 


man coverts ability in Caſe where ſhee is an 
Executor ; To make a will, and Executor hath 
not beene conſidered of the eyes, rongues, nor 
thoughts of the DE HE ſerup- 

L on 


Cooke lib. 4: 
F1.b. 


(92) 
on it ; It cannot bee, chat that point is there 
reſolved or adjudged. Beſides, even ina few 
words expreſſing as to mee it feemes, rhe rea- 
ſon of rhar reſohation, ie appeares not to have 
beene the intent of the Judges, thar the ſame 
ſhould reach or extend to rhis Caſe, ofa woman 
covert exechrtor : for it is added(as rhe reaſon 
of the jadgemenr in my conceiving ) that the 
admimſtrarion ofthe wives doth of right 
belong co che hasband, which amounts to this 
in my underſtanding , viz. that where the 
wives making of a will Jand conſequently 
of an Ex:cutor, may bee prejudiciall ro her 
husband , and prevent him of ſome benefic 
or adya , or rend cohislofſe, and dif- 
advantage, it ſhall not bee avaylable or 
effed withone his afſenr, and therefore 
norirfiche Caſe of her , who having debts or 
duties to her due,would by making another to 
bee her'Exerutor exclade or prectade her hus- 
band from that benefir , which to him ſhould 
perraine as adminiſtrator of her poods. Now as 
for the goods debrs or credir to her as executor 
'ro ſome other pertayning no benefit coaldre- 
dound to the hushand , by having fach admi- 
niſtration of his wives goods, for thoſe ſhould 
goe , and bee tb the nexr of kinne of the 
wives Teſtator taking adminiſtration De bois 
108 4d atiz of him, if fhee have no Exe- 
cutor,& therefore her makingan Executor as 
roaching theſe brings no hart nor prejadice 
to her husband , and ſo is oat of the _ 
0 
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of 0geellc Caſe. Since then it is fo, andfince 
the Law favoureth wills , and' it was by im- 
plicarion part of his will who made her Exe. 
cutor,that ſhee ſhould have pewer to continae 
his Executorſhip by making another to ſac- 
cced chereimafter her deceaſe for performance 
of his will ; why ſhould che Law give to che 
Husband who can receave no prejudice there- 
by, power to give impediment therennto ; for 
Fruſtrs of inutitic petentia , even reaſon” it 
- frames, c—_— againſt him in chis 

aſe a Quare impedit, or rather a Now . 
diet, asro mee ir feemes, Wherefore —_ 
clude , I take it that the opinion of Finesx 
is good Law jn-that point of « feme covert 
Executor, though not in che other point, where 
ſhee onely hath debts, or chings in ation co 
her ſelfe due, for chereia che ſaid refolution in 
Ogeell; Cle; grounded upon good reaſon, gives 
mee ſ(atisfation to differ from Finrexxe , who 
making no difference berweene the crſes held 
the Hugbands afſent needles in both. Poſero then 
that the wife of 7. 8. having debys due ro her 
ſelfe, 8nd being alſo Executrix to Z. D.makes 
withaurt her husbandsafſene,z, N.her executor, 
and dyeth; what ſhall wee now'ſay ? full wee 
ſay , that as touching the goods,and credics, or 
things in aQion to her as executrix of 7. D, 
pertaining this will tands good, ' and Z. N. as 
pb 66g prove it contrary to her huſ- 
hands will ;and-that as to the credirs eo her ſelfe 
in her owne right PR the will is n_ 
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yoyd,& thereof her huzband may tike admini- 

ſtrarior:?2$hall ſhe dye both eſtate, and inteNare 

with a will , and wichonrt a will ? ſhill ſhee 

have both an executor, and adminiſtrator 2 
why not ? to ſeverrall pnrpoſes aſwell as where 
an execuror is made onely for one parcicular 

thing or one place, the Teſtatror may elſe- 

where dye inteſtare :and fo where the execu- 

torſhip is divided as before is ſhewed, andone 
co whom part is committed will prove the will; 
burthe other to whom other pare of the exe- 
cutorſhip is commicred will not take it upon 
bim, here muſt needs bee a dying for part te- 
ſtate,and for part inceſtace, 

A3 for the ſecond point, viz. wives or wo- 
men covertes being made executors , and ſo 
baving the office of executorship pur upon 
them again their huzbands will, there hath 
alſo beene diverfiry of —_—_— the rime 
of King Edward 1. Breb. Yaftice zhee may 
executor without her hasband , and the admi- 
iſtration ſhall beedelivered co her onely, And 
I thinke he greant that this might bee withour 
the conſene of her hosband or whether hee 
would or not, for ſo is it ſaid in the time of 
King Heery the ſeventh to bee the Law fpiri- 
tuall, and indeed in Courrs ſpirituall no dif- 
ference is made berweene women married, and 
unmarried, for ought I can finde : there a wife 
ſaerh, -and is fued alone without her husband ; 
hee  intermedlerh not , nor is intermedled 


withall conching the things pertaining wan 
e, 
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wife. But at the common law itis otherwiſe, 


and there as Bryan Chicte Juſtice ſaith, a wife 2 8.7.15. 


without the aſlent of her huſband cannot be 
ex:cutor , he meaning thereby that the hus-\ 
band may oppole and hinder it : for ſuch an 
one may be named executor inand by a W.ll 
without the knowledge of her huſband: let us 
then ſee how after the death of the teſtator, 
the huſband can hinder her proving of the 
willor intermedling to adminiſter, lince it may 
be a matter both of much trouble and Cang:« r 
to him, to have theexecutorſhip faſten upon 
his wite, and conſequently upon himſelfe. On 
the other fide, it may be a benefit and advan» 
tage to the huſband, and therefore we willal- 
ſo conſider, whether the huſband may(though 
his wife would refuſe) aſlume the executor- 
/ ſhip and faſten it upon her. The teſtator there- 
fore being dead, and fame or common bruit 
carrying, it to the Ordinary, that the wife of 7. 
$8. is made executrix, it ſhe come not in gratis, 
or voluntarily to prove the Will; Proces or a 
citation isto be ſent out of the Spirituall Court 
againſt her, to enforce her comming into take 
on her the executorſhip. She comming may 
cleerely, as well as any other perſon (eſpecial- 
ly if her huſband concurre with her therein) 
refuſe this office, truſt and charge, ſo as if there 
be no other executor named, the Ordinary 
muſt commit the adminiſtration: If ſhe ſhould 
not come and appeare,ſhe ſhould be excom- 
municate as I take it, notwithſtanding anyal- 
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Jegation or intimation by her huſband ofthis 
unwillingneſle to have her take upon her the 
executorſhip. But ſuppoſe ſhe doth come into 
Court and offers her ſelfe ready to take the 
executorſhip upon her, and on theother ſide 
her huſband expreſleth his diſaſſent therunto, 
praying that ſhe may not have the execution 
of the Will to her committed, what will then 
be done ? This I confeſſe pertaines to ang+ 
ther learning,and notto that of our profeſſion: 
but forAmuch as I'find'that in the Courts ſpt- 
rictall a wite ſtandes in the ſame plight and 
ſtate as a woman ſole, the husband not in» 
rermedled withall in the affaires of the wife; 
Therfore dolI concervethatin that Court, the 
husbands refuſall wil not be of force to hinder 
the comtnitting ofthe execurorſhip tothe wife 
not refuſing, at leaſt if there come not a prohi- 
bition to ſtay the Spirituall Courts ſuch pro- 
ceeding: but whether a prohibition be in ſuch 
a caſe to be granted or not, as I find noreſoly- 
tion in my books,ſo wil Inot take upon me to 
reſolve. This ſtands cleere in the rules of the 
law of England, that the wife is under the hus- 
bands power, and cannot contradi& him in 
pleading and doing other acts even touching 
her own Freehold : nay ſhe cannot take lands 
nor goods by gift or conveyance, without her 
husbands aflent, as the law hath been, and for 
ought I know is taken. Butif once the Will be 

proved, and theexecution thereof committed 

tothe wife, though againſther huſbands mind 
and 
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and conſent, I think it will ſtand firme,and the 

huſband and wife being after ſued cannot (ſay 

that ſhe was never executrix,and I doubt whe- 

ther the wife adminiſtring without the hus- 

bands privity and atlent, although the will be 

not proved, do not conclude her huſband as 

well as her (elfe, from ſaying after in any ſuit 

againſt them,that ſhe neither was executor,aor 

did ever adminiſter as executor. Yet perhaps ,,,,. + 
this adminiſtration by the wife againſt her plex is - ay 
huſbands minde, will as again(t him be ag a f*mme did os 
voide att, elſecannotI ſee how Briexs opinion ©, 00 21m 
before cited, zz. that the wife ſhall not be an ſpcaking of the 
executor » without or againſt her huſbands '>-"*- 
mind, can be law, On the other (ide if the hus- 

band of a woman,named executor, would have 

his wife totake upon her the execution ofthe, ,. . .., 
Will, and to provethe ſame, but ſhe will not huwvmnd may 
aſlent thereunto (wiſhing perhaps that gaine {miniſter and 
and benefit rather to ſome of her kindred by £25. 
way of adminiſtration then to her owne hus- 

band by herexecutorſhip : as ſometimes wives 

accord not well with their huſbands) in this . 

caſe 1 think the Court Spirituall will not fa- 

ſten the executorſhip upon the wife againſt 

her will. But dato, that the huſband though 


' the Will be not proved, doth adminiſter as in 


the wives right, but againſt her minde and 
will, ſhall ſhe be now hereby bound and con- 
cluded, ſo as after ſhe cannot decline cravoid 
the executorſhip : and ſurely I think that du- 
ring her husbands life, ſhe ſtands concluded = 

the 
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the common law, for that there ſhe ſhall not 

be, nor can be ſued alone asexecutor, and 

then being ſued with him ſhe muſt joynein 

plea with him, ©iz. that ſhe neither was exe- 

cutor, nor adminiſtred as executor, and then 

this at of her husbands givenin evidence,will 

as I take it, cauſe that the verdit be found a- 

, Zainſt her, not ſo after her huſbands death: 

ons then ſhe may refuſe,as the Lord Dyar ſaith,and 

z H. rot. 112, Citeth as reſolved. Theſe things I thought 

Nota per Bill, 00d to offer to conſideration, and ſo leave 
them without reſolution, Ditterence perhaps 
may be, where a woman ſo made executor ta- 
keth an huſband after the teſtators death , be- 
fore either proving or refuling to prove the 
Will, and Sr is made executor durin 

. thecoverture, asthere is in caſe of a diſcent 
her land to the heire of a diſſeaſor 3 for when 
there is upon her ſuch a ſtate of eleCtion, ſhe | 
« marying before her reſolution or determinati- | 

on, doth upon the matter deliver itintothe 
huſbands hands : not ſo where it firſt findeth 
and falleth upon her in the ſtate of coverture - | 
if the huſband were indebted to the Teſtator, | 
this making of the wife executor is asI takeit, | 
a releaſe in law, as well as if ſhe were the 
debtor, bur if after the teſtators death ſhe da 
marry ſuch a debtor, itis a devaſtation, 
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The third Poine. 


Tonching the adminiſiration or extcution of 
the #f executor by a Femme covert 
and her hniband. 


E will now come to admit the execu- 
tion of the will aſſumed by concurrent 
conſent of huſband and wife,and the will pro- 
ved with both their likeing inthe wives name, 
and examine what a&ts the wife of her ſelfe is 
able to do,and what her huſband without her. 

It hath beene concerved by mariy of old, and 
by ſome of late, that if a Femme covert or ma- 
ried woman executrix releaſe a debt of her 
teſtaror, or give away the goods which ſhe 
hath as executor, or deliver a legacie beques-, q_ ... 
thed, it was firme and , and on the other 
fide, that her hu gift or releaſe was of 
no value, forthat the adminiſtrationor execus g.. gy, , 
tion of the will 1s committed to the wife only, 1n de: the ples 
and ſome have ſofarre avto ſay that ſhe 5=!! bee Rally 
may ſue or be ſued without her huſband (in aqminiftred & 
the Courts of Common Law, I meane, for in :*plic. that he 
the Spiritual! Court it is true the huſband is ar ne ne 
not joyned with the wife in ſuit) but the law is the huband. _ 
doubtleſle in all thoſe points contrary, asnot 
only ſome opinion alſo was of old, viz. inthe 
time of H. 7. but alſo hath beene in the late 
enes time reſolved , for otherwiſe, if the 
mwvesgiftor releaſe ſhould ſtand good, her at 
Mmm might 
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might — endamage her huſband, 
and make his g lyable to the creditors,the 
teſtators ſtate being waſted by the gifts or re- 
leaſes of his wife. Wherefore it was held in 
the ſaid late caſe, that unleſle due payment 
were made to ſuch women covert executors, 
their releaſes or acquittances be void, and ſo 
alſo their gifts and grants: yea it was then held 
116; hat the husband of the wife executrix, may 
je3'” give goods or make releaſes of debts at his 
pleaſure. But doubtleſle by mariage, neither 
are the goodsthough perſonall which the wife 
hath as executor, deveſted out of her and (et- 
led in her husband as her own are; nor 
if ſhe dye, ſhall they acrue to the husband , if 
no alteration were of the property, but ſhall 
go to herexecutor or to the next of kin being 
adminiſtrator of her teſtator if ſhe have no ex- 
ecutor, and ſo was it held in the firſt yeare of 
Queene Mary: Yea though for any other goods 
which the wite had in her owne right before 
marying, the husband alone without naming 
the wife may maintaine an aCtion of treſpaſle; 
yet touching ſuch goods as the wife hath asex- 
- ecutortheaCtion muſt be broughtin the names 
ol WR of the husband and wife to the end that the 
husband be to damages thereby recovered may accrue to her 
avow, it muſt as executor in lieu of the goods, So alſo muſt 
Fr wit the replevin for thoſe goods bein both their 
ecutor or ad- Names. But although the husband be thus na- 
—_— med with the witfe, yet principally is it the ſuit 
* ofthe wife, and therefore in ſuch ations ; in 
ebt 
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debt by husband and wife,ſhe being executor, 
if it come to triall by Jury, the hus being 
analien, yet ſhall he not have triall per avediete- Dodor Julis 
- ters lingue or dlienigenarum, that is,by halfe ali- his ale. 
ens, as in other caſes: Caſes where an alien is 
party toa ſuite is to bee had. And whereto' a 
wife made executor, power is given to ſell 
land of the teſtators3 ſhee may ſell toher owne 
husband, as wasreſolyedin thetime of King _ 
the ſeventh, where the Feoffees ( it be- 070 
ing land ſetled in uſe ) were committed to the 
Fleet, for that they would not execute an 
eſtate tothe husbagd, according to the wives 
ſtate. But of this I much marvell , ſince the Bro. Juſt. Cui 
Law intends the wife ſo under the husbands i" "2 +5-5hee 
command and ſubjeQtion, that it holds not _— _ = 
her diſpoſition of land to him by will free, to him, 
nor therefore of force, and how ſhall this then 
be conceived to be but a partiall ſale; yet vs- 
lenti non ſit injuria, and he that will put ſuch 
power into the handsof a woman under co- 
verture, doth ina manner ſubje& it voluntari- 
ly tothe husbands will. And it hath been held Fenner Ju. in 
by ſome, that even an infants or femme co» pi Paleg7- 
verts conveyance in ſuch caſe of neceſſitie 3:o.Cu! in vi, 
ſhould ſtand firme and unavoydable, becauſe * 5+ _ 
of the condition expreſle or implied, that the N*, Prrjvdice - 
i ſbould bee void, if no ſuch CONVEYAnce be good. 
e | 
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Touching ata and their making or being 


EXEecutor ti: 


/ 

. Eing now to con(ider of diſability by a 
/ 2 
| yn of yeares in perſons —__ -. 
being made executors: Letus firſt take view 
of the ſeverall ages of men and women to ſc- 
vera]! purpoſes materiall in the lawes judge- 
I, ment and reſpe&t. And firſt, tonching a wo- 
35-H.6.4.b. man : Waengford in the ſixth his time 
ſhewes,and other books approve that ſhe hath 
. fixe ſeverall ages, reſpe&ted in and 'by the 
law. As firſt the age of ſeven yeares, for her 
father to have aid of his tenants to marry her. . 
2, MNextaine to deſerve dower, that is, that 
in caſe ſhe be ofth at the time of her huſ- 
bands death, ſhee beendowed, but not if 
ſhe be any thing under thoſe yeares; the Law 
being Plylically informed that a woman at 
thoſe yeares may conceive a child, but not un- 
der them. But of ſomewhat differen opinion 
was, 2s it ſeemes, the Parliament in the late 
18, Fliz. cap.y. Queens time, when it was made felony to have 
unlawfull carnall knowledge of any woman 
child undertheageof rnGE 
—_ — nos ens. n= Goes con- 
, . a twelve 1s a womans 
: time for ahering or difaflenting to marriage 
in more tender yeares had. For ſoit appeares 
by divers bookes, although Mr. Littleton _ 
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here no diſtinction between male and female. 
The age of fourteen years is a womans time to 
be in wardſhip or not, ſo as if ſhe be any thing 
above thoſe years, at the time of her anceſtors 
death,ſhe eſcapeth wardſhip. The age of (ix- 
teene yeares is her time of comming out of 
wardſhip, being once fallen under it, for al- 
though had ſhe beene full fourteene, ſhe had 
eſcaped it; yet not ſo being at the time ofher 
anceſtors death , her ward(hip laſteth till ſix- 
teen yeares, except the Lord ſhall ſooner mar- 
ry her. And laſtly, the full age of a woman 
whereby ſhe is nabled firmely and unavoida- 
bly to make grants or conveyances is one and 
twenty yeares, as well as for the male, before 
which time, be it that ſhe being ſole, make a 
feofment or other conveyance, or being mar- 
ried alien her land by Fine, and her huzband of 
fu 1 age joyne with her, yet is it infirme and a- 
voydable. 

Now of the male, or man, the firſt age ma- 
teriall and fetledly reſolved on,is twelve years, 
for at that time each male is at the Leet to 
ſweare his fidelity tothe King; this women doe 
not, and th e are they never ſaideo be 
outlawed, but to be waived, becauſe they have 
not this admittance into the Law which males 
have. This hath been, as I think, the ground * 
of that ſpeech, That women are lawleſle — 
creatures. 

The ſecond age of males is fourteen yeares, 
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accounted by the Law , the age of diſcretion, 
eſpecially materiall to two purpoſes, viz. Firſt, 
that if one under that age commit an aCt a» 
mounting to felony, yet ishe to ſtand free from 
the attainder and puniſhment incident toa fel- 
lon: Regularly it is thus, but wox eſt regula quin 
fa#it, one of much leſle yeares having attained 
ripeneſſe of diſcretion and diſcerning, ſhall 
incurre the like attainder as one of full age, as 
was reſolved inthe time of King Hemry the ſe- 
venth,touching an infant but ofthe age of nine 
yeares, who having killed another! boy of 
like age with his knife, and then hiding the 
flaine boy,aod exculing the blood found upon 
him, by ſaying that his noſe had bled: It was 
held by the Jadges that he was to be hanged 
as afel{on, his ſuch non-age notwithſtanding, 
The other point, tonching which, this age of 
fourteen yeares is eſpecially materiall, is tou- 
cbing an heire of lands held by ſocage; for in 
caſe ſuch heire be under that age, he is tobe in 
ward to the next kin, but if he be of that age, 
he is not to be in ward at all,for that the law 
judgeth him to be of diſcretion at thoſe years, 
and therefore a Guardian in Socage being in 
efteCt but a Bayliffe accountable, bh hath no 
need of ſuch an one,other than ſuch as himſelfe 
ſhall chuſe, 

The third age in and touching males mate- 
riall is fifteen yeares 3 for every Lord of a Ma- 
nour; or one kaving Freeholdersin ag 
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by Knights Service, when his eldeſt ſon com» 
merh to that age, v4z. fifteen yeares, isto have 
of them ayd for the making of him a Knight, 
towards which every one holding bya whole 
Knights Fee is to pay twenty ſhillings, and ſo 
ratably for more,morezand leſſe.lefle:and each 
holding twenty pound land in Socage, is to 
pay the like ſumme, and ſo ratably for more 
or leſle. . 

The fourth age of males, is the full age of #4- 
one and twenty years, which maketh him free 
from wardſhip, having lands held by Knight- 
ſervice deſcended unto him : And alſo makes 
him able to alien lands or goods, makes firme 
his bond, ſtatutes, recognizances, &c. for al- 
though at fourteene the law judge him of dif- 
cretion, yet doth it not hold him fully ripe till 
one and twenty. 

The laſt age of malesreſpeQed by the law, _  5- 
is ſeventy yeares, at which time Sheriffesare to — 
forbeare to impanell them in Juries,and incaſe co exempe 66 
they doenot, ſuch old man may have a writ to bing compet- 
the Sheritfe , grounded upon the ſtatute for OT. 
that purpoſe, made in the time of King Edward bourers 23.E-3) 
the firſt, commanding ſuch Sherifte to for- {P.” , . 
beare the impanelliong of him; and hee may £1. r. no. n4. 
have an action to recover damages upon that br. 165. , 
ſtatute : This is called by moſt a writ of Do- 
tage, a word, perhaps, anciently taken ina 
good and favourable {enſe, Pro dote etatis, viz. 
a gift, privilege, or exemption allowed toage 
in 


(96) 
in favour thereof, and as a benefit. Having 
thus by way of irgredient or introduCtion ta- 
ken view of theſe ſeverall ages, let us now ſee 
whereiand how age is material], touching 
them whoare to make or to bee made execu- 
tors,and what age required thereabout. Maſter 

Deviſcs.f:97- Perkines ſaith, that one of foure yeares old may 
make a will, and conſequently executors; and 
his reaſon is, becauſe the executors being to 

No good rea- account before the Ordinary, it cannot bein- 

ſon , for one tended bur that the goods Il be diſtributed 

may make 3" for the good of his ſoule : He ſpeakes asif he 
ſpecially ha- only made an executor by his will, but did not 
ving 2 childes bequeath any thing, but left all to the execu- 

CI (ci nd diſcretion, which is not 

his doings. fors CONICICNCE A , 
oſuall, though fefible,as beforelI have ſhewed, 
or ſaid atleaſt. But admit it were ſo,and no be- 
queſt at all contained in the will, yet ſince at 

that age ar infant hath no diſcretion to ele& 

a fit —= his _ woney,and 

other th no nor to make continuation of 

an executorſhip to another, to whom perhaps 
the infant was executor : I cannot ſee that 
his will _ be of any force, _— be of 
the age Of 14. yeares, being the age of diſcreti- 
on,in the ———— of law,then I ſhould hold 
him able tomake a will, although yet he be an 
infant til! twenty one yeares, and can make no 
gift of land nor goods which ſhall be of force. 

And Babingtonchiefe Juſtice, to other purpoſe 

makes like diſtintion betweene an infanc of 

ſuch 
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fuch render yeeres,andone come to the yearey 
of diſcretion, So alſoas before wee ſhewed, is 
ic in che Caſe of fellony, And that way alſo 
foundschat which Henck : faics in Hewry the * 4+? 
fourch his cim* , viz. that an infant of 18, 
yeeres old may bee adifſeiſor ; a43implying that 
his yeeres may bee fo tender, thatas CandjÞb , :1 ;.,.. 
faich of an infant in Edwgrd the third his time, 
hee is no: to b<e intended able ro know or diſ- 
cerne betweene good, and evill, me chinkes 
therefore hee ſhould bee ar the leaſt of the age 
of diſcretion, viz. 14. yeeres who ſhould bee 
able ro make a will , and+ conſequently an 
Executor. And the cuſtome for an infant of 
15. yeeresold ro bequeath by will hath as ro 
mee'ic ſeemes affinicy wich chisopinior,though ,,v;. 
there the Caſe was of land in a borou th de- 
vilable by cuſtome : and that way refleRerth :r1.4.6-£45.6 
the Caſe in the time of King Henry the fixeh, 
where ic was ſaid thatan infantnnder r5.yeeres 
of age ſhoaid not wage his Law, viz.take an 
oath to acquit himſelfe of a debt or excuſe his 
default in an ation reall, And farther reaſon of 
this opinion will ariſe out of the conſideration 
of an infant made an Executor. 

Now touching an infant made Execator 
how young ſoever hee bee,the making of him 
ſo is not voyd , bur yet theexecution of the 
will which is the performance of the office of 
Execator ſhall noe bee commirred to him cill 
hee come to the age of 17. yeeres by the Law 
fpiricuall, and cill chen ( for thar hee is noc 

Nan able 


(92) 
able to doe the part of an Executor, ) edmini- 
{tration is tro bee commitrred ro ſome other ; 
yer if it bee a woman infant who13 ſo made 
Co.lib-s. - 29. Executrix, in Caſe ſhee bee married co a man 
P, of 17 yeercsold or more, now is it as if (hee 
were of that age, and her husband ſhall have 
the Ex:cution of the will, and it adminiſtra- 
tion were before committed during the mino- 
M.ar.&.4, Tity ofthe woman,it ſball now ceaſe, as is ſaid 
Eliz, in Prisces Caſe, Yet I doe a little marvaile at 
cheſe opinions, conſidering that theſe things 
are managed iathe ſpirituall court, andby that 
Law 3and ix intermedlesnot withthe husband, 
in the wivescaſe ; now by that Law, and nor 
our common law,comes in this limic of 17. yeers. 
And I have (eenc;ie otherwiſe reported in, and 
touching this laſt point. 

Further touching iafants Executors , and 
under that age of 17. yeeres this is ro bee no+ 
ted , vis. that fuch an one is not able as an 

©. lib. «. fo, EEECULOF tO afſene co. legacy, ſoasir may by 
z9. Bu: pay- Virtue: thereof fect]e in the legatee. Alſo if ad- 
mays ioop bee miniſtration bee caring ſuch minority commit- 
made tO the* red with ſpeciall words of reſtraint or limita- 
theadm.M.14, tJON, 2iz, that it is done to the uſe orprofit of 
& 16. Fl. i". the infant Execyitat,. then no fate of leaſe or 
Colt.c.6,.1, gods oraffentiolegacy, by fuch adminiſtrator 
will bind as pregadice- che infagt Execotor, Bur 

——_—_ atkerwiſe perhaps it the adminiſtration du- 
;,- 0.0 ripg. the minority bee commited generally. 
Andifrhe Teſtaror himfalte , making: an in» 

{au Execuros;dorallo appoint anothes w_ 
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his £xecutor during his nonage, exprefling it 
to bee onely for the benefit , and behoofe of 
the infant executor, 1doubt whether this rem - 
porary executor {tand any whir reſtreyned fro 
what pertaines ro the power of an abſolate 
execuror, for there may be perhaps difference 
b:eween him ro whom the owner of the goods 
commits the government of them, thongh bur 
for a time , and in ſpeciall manner, and an 
adminiſtrator ſo ſpecially made by the ordina- 
ry, another being preſenely by the will of the 
owner or Teſtator to have the adminiſtration, 
in whom for a time legall defe& isfound. Bur 
now let us paſſe over this age of 17. and con- 
fider of the infant berweene chat time of his 
b-ing admitted to take npon him che execa- 
rorſhip , and his accompliſhmene of his fall 
age of 21. Firſt, chen ſappoſe that hee doth 
releaſe a debt dane to his Teſtator, whether 
ſhall chis bee good to bind him , and to difſ- 
charge the debtor aſwell as if che execotor had 
bin of fall age, hee now having provedthe will, 
and bcing by the Law fpiritaall approved an 
able ex2cutor. And this poine comming in que- 


(tion in &»ſel{s Caſe,in the late Queenes time, 11.16. Eli: 


conſideration was had both of divers good 
reaſons for enabling of this releaſe,as thatan 
ex-cutor repreſents the perſon of his Teſtator, 
and in his right ,and power, doth theſe a&ts,and 
not in his owne , and therefore his infancy 
which is a ſtate or condition of his owne na» 
tarall perſon , shall -y more diſable him then 
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16.H.6.ret 45. it doth the King, a Mayor or other head of a 
:LEd-443-24- Corporation. Alſo divers Bookes wzre tound 


Co,hb.s. fo. 
27, 


to runne that way as well in the caſe of an in- 
fanc as of a Femme Coverc. Bur upon great 
deliberation in the Kings Bench , and upon 
conf.rence had with the Lord Anderſon, Mes - 
wood , and other juſtices,ir was reſolved, and 
adjudged that the releaſe of ag infant execator 
wichout payment of the debt or duty would 
not bind or barre him , firſt for thac if it should 
it would be a waſting or devalting of the goods 
of his Teſtator, and ſo wquld charge hisowne 
goods, Secondly, It would bee a wrong which 
an infagc conld nor doe by his releaſe. Third. 
ly, It was no purſuit nor performance of the 
office or dury ofan e xecutor,but the contrary : 
And upon this judgement a writ of error was 
brought in theExcheguer Chamber, where it was 
agreed by all, that chereleaſe was nor eff« tu- 
all nor binding, fo as this point now had the 
reſolation of all the Judges of Ezg/and. Bur 
it wasagreed, that if pyment orſatist2ion had 
beene made, then the infant executor mighe 
have made a good acquitrance, and diſcharge, 
& indeed payment it ſelf if proved, brings diſ- 
charge enough, except in the caſe of a ſingle 
Bill ; Note that the principall caſe adjadged 
wasnot ofareleaſe of any debror duty by ſpe- 
cialty , bur oftreſp iſe in converſion of goods 
found or taken in. the Teſtators life time. Bar 
Pofſto, thar. this infant had afſented tos legacy, 
wherher will this binde him or not? ay 

id 
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ſaid Cafe of Ryſſell, it is (aid that all things 
which an infanr doth according to - the office, 
and duty of an Exccuror, will ſtand firme ;now 
it is part of his office ro pay , ard execute Le- 
gacies, Yet liace this att amounts to a vaſta- 
tion or waſting of the Teſtators goods aſwell 
as the other, in caſe there remaine nor goods 
ſufficient for pay ment of the debts, and con- 
ſequenrly here aſwell as in the othercaſe,the 
intanes owne goods would become lyable to 
his Teſtator debts z I doubt, and incline,chac 
ic isnor nor can ſtand effectuall, for except in 
the other wee admit a want or poſlibrlity of 
want of aſſers or goods, the releaſe could neither 
hure the infant himaſclte, nor doe wrong to any 
other, and thar admitred, this cafe is of like 
prejudice; yet if rhis aſſerſbould bee voyd (o 
alſo wo.1ld bee his payment of Legacies, «nd 
bow then w-re nee anable Executor at the age 
of 17. yes to ſue , andt2 bee (ſued for debts, 
and Legacies, and if upon ſuit ic cannorbee 
ſhewed that debts will rake up all or diſable the 
payment, then happily hee may bee forced to 
pay ; Quzre notwithſtanding whether theſe 
ats chough voluntary ſtand not good upon. 
Beze eſſe, or conditionally , viz. ifthere bee 
beſides goods ſufficient, &«c. or thatelſethe 
nonaged Executor may have an ation of ac- 
compte for the money by him payed tothe Le- 
gatee,and alſo ayoyd his afſent where that only 
needfull. Bat doubtlefſe neicher the affenc of 
fach zxecntor before his age of 17, nor any 
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payment of a debt to him could bee good, al- 

{ach as coor by another Executor, 
before che proving of the will would and 
- firme, and good : for this infant wants nor 
onely proving , bur alſo ability ro prove h's 
Teltators will, yea the will ftands ſuſpendeds, 
and the Teſtacor as it were inteſtate, whilſt 
the adminiſtration ſtands in force, ſo as during 
chat time nothing can bee done by any as exe- 
cutor, and therefore chere is great difference 
berweene the caſes. What if payment cf a 
Legacy bee made ro an infant, can hee make 
a ſufficient acquittance ; This I con%:fſe is be- 
ſides the point in hand, yer becaufe ic concerns 
infants, and Executors ( though not infant 
Executors)ic is not amifſe here to calt ſome 
thoughts , and words apon the poinrt,for that 
ic many times perplexerh both Execucors , and 
Legarees, Firſt, therefore in caſe the Execu- 
ror bee of the yeares of diſcretion, vis. 14. 7 
hold it cleare that any payment to him made 
will fand good, for that the Law ar that age 
holds him able to governe , and manage his 
owneLandsheldin ſocage . and conſequently 
to receave the rents thereof, wherefore whe. 
ther hee who makes ſuch payment have any 
acquirrance or not z if hee have proofe of che 
payment, hee is well enough acquirred from 
any ſecond payment, and if withour paymenc 
hee get an acquirrance, it will not ſuffice, rhe 
infancy of him who makes the acquietance 
confidered. Befides if the acquitrance bee -- 
| | mo 


(103) 
moſt uſually they are, bur Ggned onely with 1c. v6 16 
che name of the maker, and nor ſealed , it is cy calledac- 
onely an evidence or proofe of payment, and Tons 
nopicdable acquictance,becaute no deed, fo as 
ic nothing ditfers from proofe by wirneſles, fave 
char iris not morrall as they. Bur now if the 
infant b:e 'under the yeeres of diſcretion, 
what ſhall wee fay to a payment to him ſpecial- 
ly, if h2e be bur chree , or foure yeares old or 
therea bour : heere I thinke caution is to bee : 
uſed by che executor generally , and the fure(t 
way is, it hee feareto keepe it in any reſpetts, 
ropay itintothe Court, where it is recover- 
able,” viz. where the will was proved ; yet the 
caſe ſo may be, as that this payment may not 
bee atall Gfe for the Executor. As pat the caſe 
thatheecnered into bondor ftarure to pay. «ll 
Legacies by fach a day,to the ſeverall Legatc es, 
heere I thinke the payment into the Cours 
ſpiricuall ſaffceth not, for that muſt make the Quzr.. 
receitto be, with fome charge, which is in @me- 
kinde an abatement ; there / thinke there- 
fore legally to ſecure the Executos, the pay- 
ment muſt bee toor in the preſence of the gar- - 
dian becauſe of noricure, vis. himor her who 
hath (though nor as gardiaa in.refpett of lands) 
the cuſtody or education of the Infanc : for ©- 
therwiſeto pay it intothe hands of ſach a render 
infane ſeparate from any governor, ar gardian, 
were to expoſe ir to lofſe , both for that hee 
is not ablerto- count che: ſfumme, and for char 
hes yetnor being. came ea diſcerning yeeres 

were 
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were like with Fſops Cocke,to part with pearles 

or coyne for plumes and trifles of no valew, 

Batin caſe no bond nor other collateral! pe- 

nalty lie apon the Executor,orinCaſe the Bond 

or Starure bee onely ro performe the will ge- 

nerally which nothing alters the courſe of pay- 

ment,which by the will the Law laies upon 

Execurors, ' then isnot the Ex*cutorputroany 

ſach payment,nor need pay without demand, 

and acquirrance, as in caſe of payment, upon 

a fingle Bill, or of a rence ſecke where no 

diſtrefſe can bee caken, nor, other penalty in- 

curred: yet in that Caſe if demand bee, and 

acquirtance ready ro bee given , lerthe Exe- 

cator take heede,in Caſe hee bee bound eo per- 

formance,that hee ſtand nor upon the invali- 

diry of che acquirtance in reſpe& of nonage, 

for as / have faid,proof by wicnefſes may ſupply 

anuallity of acquirttance , and much more the 

weaknes or imbecilliry. payment according to 

the reſturors appvinement being che macter w © 

acquitrerh che payer , and this the Executor 

may have teftified under the hands of divers 

witneſſes expreſſing circumſtances, fo as all dy- 

ing may continue ſafely from ſecond payment 

as well av an acquirrance,the wimefſes where- 

onto are ſubjeR co-moreality , 2s well as the o- | 

cher, Bar herein Courrs of equiry doe often 

interpoſe helpfully for chem who {eekenor e- 

vaſion from-payment, but only ſecurity in pay - 

ing, Avd of infane execucors;andby occaſion 

thereof, of infancy in Legatorees, br Legatees,' 
of 


chus much. 
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of _—_ 


A Lthough theſe henot oicorele atand 
by the Common Law, but moſt natural- 
ly at ad by the Law Ecclefiaſticall, yetby 
ſaitsm Coortsof Equity, asthe Chancery and 
Court of Requeſts, they are often obtained, 
and of m_s things touthing them the Com» 

mon Law taketh notice,and hath manifold oc- 
cations fo to. do : we will therefore conſider 
thereabout theſe parts or points, ſome where-» 
of have bene part ws 0- 
_—_: 

aides r any legacy in certaine & 1 
n-—arnttpar- » nk or had, wnbourthe 

executors 'ailent DE or him to 
whom it 1 ns Gr 

When an executor can, or ſafely may pay, 
deliver, or aſſent toa legacy? 

Whether one executor alone may do it,and 
what if the executor be an infant or woman 
covert 2 

What ſball amount toan aſſent of theexe- 
cutor, and Whatto a diſaſſent or diſablement 
of afſent ? 

How a leaſe or chattell reall may be given 
to one for atime, with remainder to another, 
how not.” 

Where an aſſent to the firft or one part of 
the bequeſt ſhall wwplyo or amount to anaſſent 
for the telidue.  : 

' Oc 00 Of 


\ 


IO 


Il 


It thc'executor 
S1ve it to ano» 


( (166) 

Of the manner of aſlents and therein of a(- 
ſents conditionall. 

What manner of intereſt he in the remain- 
der of a leaſe after the death of another hath 
during the life of that other, and whether he 
may diſpoſe of it during that time, and how ? ' 
.  Whetherthis remainder canbe defeated 
any att' ofthe devilce for life, or by the dea 
of himit remainder firſt ? | 

By what aQsor accidents al may bee 
forfeited or loſt, and thereinot revocation , 
death before, &c.. | 

Whether the executors aſſent ſhall have re- 
lation to the _— on ——_ 
good a graunt re made by the legatee. 

As ru the firſt, we have before wed the 


ther, che leg:- aflemt 'of the executor to be neceſlary before 


tee hath no 
remedy at the 
CommonLaw 


per Prifot- 37 
H.6-30. 


meg can be had, forthat debtsare firſt 
to id, ant that the executor is to look to 
at his perill, But hereto adde a little ont of 
M. Swinborne a learned Civilian, who faith, 
that in caſe any goods be in the-handsor cu- 
ſtody of FJ. 8- and the owner doth bzqueath 
them to. him, +then may he keepe or retaine 
them againſt the will of the executor, ſo 2s 
there be other ſufficient goods in the hands of 
the executor for payment of all debts: but 
though thus as at feemes would it ſtand in the 
Eccleſiaſticall Law, yet for thatno.property 
1s transferred to the legatee without the exe- 
cutors afſent, therefore doubtlefle theexecii» 
tor may at the Common law recover the _ 

228 with- 
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withheld, or damages tothe value apainſt the -- 


legatee detaining it, Another:caſe there is, 
wherein as the learned Civilian ſaith , the le- 
atee may take the thing to him bequeathed 
Jying in -prender, viz. Hole, other beaſt or | 
ce of Plate,or other like thing knowneand _ | 
in being, and that is where the teſtator doth - 

expreſly ſo appoint by his will. But herein 
doubtleſſe the Common law, at and by the 
which debts ate recoverable againſt executors 
will oppoſe the law Spirituall, for elſe by ſuch 
appointment the teſtator might cauſe that all 
his goods ſhould be taken by legatees,and that 
none ſhould remaine to pay debts. Yet if there 
be gther goods beſides {ufficientfor payment 
.of debts, then indeed'I ſee not howithe execu- 

tor can hinder ſuch taking without violatin 

his oath taken for performance of the will. I 
any ſay that it is alſo a breach of oath in the o- 
ther caſe, ſay he obſerveth not that there that 
clauſe in the will being againſt the lawis vaid, 
and conſequently there is anullityuponit,and 
itis as if no ſuch thing were inthe will, and ſo 
the oath extends not toit, Arid asachattell 
ſhall not be transferred to a ſtranger without 
the executors aſlent; ſo if the deviſce be to the 
executor himſelte, till ke ele to take as lega» 
tee, it ſhall be jn him as executor, as appeares 
by the ſtraine and argument of twocaſes in 
Plowd. Comment. and more lately in the Kings 
Bench, the point being divers dayes argued 
was at laſt ſo reſolved by three Judges againſt 
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Welcden and he > angl oe reaſon of Coke at - re was 
Elkington. pod, for here the executor (uſtaines two 
Yardley, ax 14g viz an executor, andiegatee, and fo 
Portman and all one, as where the bequeſt is to another, for 
—rmpate7 267 95 0697 ner ig Tuna perſona, £quam 
Trin.37- Eliz. , 
All but Gaw- C «c {6 in diverſts. 
dy ſoagreed. * As for 'the ſecond point, it may have theſe 
two parts : 1. When the executor is able to 
give ſuch affeat to a legacy. And 2, when he 
.1 Eliz. D.z6/ May doit with fafery. As forthe firſt, he is a- 
, ble before probdtatthe will toaſſent unto the 
execution of alepdcy, ascl{ewhere is ſhewed, 
and that although he be notof full age of 2x 
yeares 3 butif he be under 17 yeares, ſo as he is 
not able rotake him the office of an exe- 
- cueor, and. therefore adminiſtration is during 
Co.lib.3.10-29 tha time to be committed to ſome other;Here 
his aſtenc isnot of force or effeQtuall , as wee 
fmd in Princes cate to have been held inthe 
cale of Pigot and Gaſcoive. As for theſecond 
-part, till alldebes be payd, the executor may 
moot / conſene that the legatee emer mo 
ines rd one NO —— 
ma money bequeathed , ifthere be not 
ſaſtclencaſo to pay all debts. Of theſe things 
more i3 ſaid elſewhere;Y et becauſe the reader 
or he that defiresdireGtion m theſe points will 
took for them under this rirle ; I thought not 
$vod here to be altogether filent tonching 


- Avfor thethird pol, vis, Whether the aſ< 
lone of one executor where there by many,be 
ſufficient, 


Ge rr i o—es _ _— 
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ſufficient, I ſee not how todoubt, fiace any {7-5 Itthe 
ONe Executor may give away any goods of the one of the _ 
teſtators,or releaſe any debts due to himxther- curors, he may 
fore much more aſſent, which is no more or » 
greater work in effect then an atturament of compan. yer if 
one leſſee poem of a reverſion. And if * 4% is com- 
there want to pay debts, he only who aſlented [ei ir.,y Ba. 
ſhall anſwer forit of his owne goods , and not 14,15. 
his companions. Bur if this executor be either $s held where 
under t age of 17 yeares, or under cover» Þut one of the 
tre; 4-2 Woman maried, ſuch isnot able to 720 te 
give 4 good aſlentto binde the others, nonOt fenced, in the 
themſelves, for then thereby the Infact might =| of Rho 
draw adebr upon himſelte, and the wife upon 5.11.6 jus. 
her huſband, by aſſenting toor paying ofa le- bi.Ror. 895. in 
. there not being ſufticicat topay all bareg:C. 
ebrs, Bue the huſbands aſſent is ſutfici 

where the wife is executor, for his a&ts whom 
ſhe hath choſen to be her head, may prejudice 
as well her as himſelfe; yea though ſhe were 
within age, yet he __ full age, his aſſent 
wyl good. Batif he or another executor 
in his own right be above 17 yeares of age and 
under 21, I doubt whether now his aſſent will 
be ſufficient, at leaſt except the caſe be put thae 
there be aſlers ſufticient, which perhaps there 
may be materiall, though nor in the other. Sce 
more hereof after in the ritle of women covert, 
and Infants executors. 

Astothe fourth point, firſt there may be an 
aſſent & election implyed, as well as expreſle, 
for if m the devile or bequelt the __ 
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$:e Coilib.ln. Þe appointed to. do ſome act as in reſpe@t of 
rx 50.theexe- the legacy, and the excecutor doth accept the 
cutor being d- 5erformance thereof, this amounteth toan a(- 
viſee for life {nt So if the deviſe be to an executor for the 
thould have it education of ſome children which be doth ac- 
afrer her death cordingly educate, this makes aneleQtionto 
and tooke ad- have the thing by way of _—_— not 23 ex» 
min» the dying ecutor,, as appeares by the caſe of Paramoor 
Jon, 1p and Tardly, Plowd, 543. So if an horſe be be- 
hin, queathed, and one offering to buy him of the 
© __ executor himſelfe, he directeth him to go and 
ThisM-19 H- buy the horſe of the legatee; or if the execu- 
{ag 221. tor himſelfe ofter money to the legatee for the 
One gave the horſe, this implyethan aſſent that it ſhould be 
ict hors of the legatees by the will, and ſo was it held in 
with wh6 the the col between Low and Carter,where the de- 
exec. accoun- yiſeg of a terme- did grantit to the executor, 
—_— x and this acceptance of a grant from him was 
ſued for that held to imp y the executors aſlent that it 
_—_ n *, ſhould be histo grant. ButI ſee not well how 
R————- that ſhould belaw, which in the latter part of 
murrer- the Lo. Dyer is found, vis. where a terme was 
= a " deviſedto I. $. and he was made executor,and 
Whereequeſt after the death of the teſtator entred and oc- 
9 xc. him--cupied the lands a whole yeare without pro- 
vo ving the Will, that this was aneleQtion to have 
it as deviſce and not asexecutor. For firſt he 

had good right to the terme as executor be- 

fore probat, and ſo mightclearly inthat right 

have taken the profits, although it had not bin 

deviſed or bequeathed to him,and that before 

any will proved, Secondly, he could not by 

right 


(in) 


right have it as legatee without aſſent of hims Tr.;; Eliz. 1 
ſelf or ſome other as executor. Therefore this b* by will be- 
rral-accepation can determine noelettion, 35 i ok 
as elewhereis held. As for diſafſent or dif &ion to have 
ablement to aſſent. As if the executordo once ** = !<g2te*- 
declare his aſſent that the legatee ſhall have 
his legacy, he may then enter into it or take ir 
notwithſtanding the executors countermand 
or revocation of his aſſentafter. Soon the o-- 
ther fide, I think if he do fully and expreſly 
deny that the legacy ſhall take effet,he cannot 
after 'make a good aſſent thereunto, for that 
election once-made mult ſtand peremptory,be 
itrefuſall to aſſent, or aſſent. Yet que. ofthis, 
for that the refuſall to aſſent may be checked 
by ſentence or decree,in the Spiritual Court or 
Courtof Equity, and ſoan aſlent be inforced. 
But if. the power of aflenting be legally loſt by 
the meanes aforeſaid, viz. — I _ = 
how any legall intereſt can þe transfer | 
that —_ led aflent, howſoever —r—__ ———_ 
And: what is ſaid ofa legacy bequeathed to/a- bis afſenc after 
nother, the ſame: may be underſtood in caſe p119% 7537+ 
where the bequeſt is tothe executor himſelfe, ters caſe. 
and he makes his election to have it as legatee, *9 Eliz.D-z59 
or as executor. But if where an Horſe is be- 
ed to A, the executor after the teſtators 
h doth ride the horſe or uſe him inthe 
Coach, orinthe Plough; I donot take this to 
be any ſuch diſagreement to the execution of 
the legacy.,as that the executor cannot afteraſ- 
ſent to the Jegatees having thereof, nomore 
| (though 


I 4+ H. $. 27. 
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( though it be ſomewhat more) then where a 
driaking-cup is bequeathed, and the executor 
after the teſtators death doth uſe it to drinke 
17, nay, if a leaſe of land be bequeathed to 4, 
and the executor continueth the depaſturing 
of the teſtators therein,yet 13 not this any diſa- 
greement to the < xecution of the legacie, but 
if this leaſe-land were let out by the teſtator 
from yeare to yeare, and the executor diſchar- 
geth the tenant, and taketh it into his hands at 
the yearesend,this I concerveto be a dif-aſlenr 
tothe legacie, and ſo alſo perhaps may his ta- 
king or Nitrataing for any rent thereupon due 
after the teſtators death 3 yetam [I not reſolute 
that the diſ-aſlent is fo peremptory and un- 
changeable, as the aſſent, remembring the caſe 
in King Henry the eight his time, where a terme 
being granted by a lefice conditionally, ſo as 
the aſſent ofthe leſlor could be had by ſuch a 
day, though the leflors aſſent were at one time 
denied, yet might it be yeelded at another, fo 
a$it were at any time before the day : But yet 
there it was held.,that ifno time of aflene were 
limitted, then one expreſle demiall or refuſall 
would be peremptory, ſo as the refuſall were 
expreſſed to the party to whom the afſent was 
to be given otherwiſe, if it were but in ſpeech 
to or among ftran This and the former 
caſe, 19. Flix. give the beſt lightto this point 


made, no va» hat I remember. Now for diſablement to af- 


riation. 


ſent, it was held in the fore-mentioned caſe of 
Low and Carter, that where aterme is bequea- 
thed 
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thed to 4,and after the teſtators death the exe- 
cutor takes a ks of the ſame land for 
more yeares in poſleſlion, or to as ſent- 
ly 3 now by this was the terme left heteſts- 
tor ſurrendred and drowned, ſoas it could noe 
to 4 by the executors aſſent after. 

Asto the fifth point, viz. in what manner a 
leaſe for yeares orother chattell zeall may be 
bequeathed to one for a time , with remain- 
der to another ; it hath been heretofore much 
doubted, when aleafe for yeares was bequea- 
thed to one for life, or for ſo many yeares as he' 
ſhould live, whether the limitting of a remain- 
der thereof after hisdeceaſe were of any vali- 
dity in law ornot : and this doubt had this 

ound any ſtate for life in the judgement of 
aw is greater than any terme for yeares, there- 
fore when a termer hath by his will given his 
terme, of his hoſe or land, which hee fo hol- 
deth for yeares to one for life, or for ſo man 
cares as he ſhall live; this teſtatorand deviſor 
ath not in the judgment of the lawany eſtate 
remaining in him;and therefore it was thought 
very bard for him to give or limit a clades 
to another : But after many arguings and de- 
batings, it was in the late Queenes time reſol- 
ved that ſuch a remainder was , and that 


if the firſt deviſee died before the terme expi- Plow. Com. 


red, that then he to whom the remainder wa 
limitted, might enter and enjoy the reſidue of 
the terme: As for the giving of part of the years 
to one.and the reſidue to the other : viz. If the 

Ppp terme 


. $20.& 542, 
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terme being twenty yeazes, the Lelice be- 
queatheth ten thereof to his wife, and the re- 
mainder to his daughter. Ot this no doubt ever 
was, but that it was good,for that afterthe firſt 
ſtate licmitred, there remained a further terme, 

- viz. ten yeares morein the Deviſor, whereof 
he had power to diſpoſe, whereas in the other 
caſey after the texme limitted to-one for life, 
there remained but a poſſibility that this life 
ſhould not rake yp the whole terme. But new 
put we the caſe a third way, viz- that the ter- 
wor deviſethar bequeatheth the thing in leaſe 
to.one child intaile, with remainder to another. 
and dieth and the firſt entreth and dyerb with- 
out iNlue; now whether ſhall the next jn re» 
mainder, or the executor of him ſo dying have 
the terme telidue ; and this caſe came in que- 

jan, and was adjudged about the middle of 
K. Tak his reigne in the Exchequer, for there 
Maſter Hamond holding by leaſe for yeares 
fromehe Croyne;the manner of Akersin Kent 
deviſed the ſame by his will to Alexander Ha- 
word his eldeſt ſon and the heires males of his 
body,with remainder to Kalfe Hamrencarotber 
ſon 18 liKe manner, and the like remainder to 
Thomas Hatwond, and made the ſaid Alexander 

_ —_ executor, who after his fathers deceaſe cleted 

were. execw. TOtake aslegatory,andafter Ralfe Hamond died 

26723 bat that leaving iſſue male;and making his wife execu- 

hens 99 UF erixs, dexander not having iflue male,granted 
the whole terme by deed to B and C. for the * 
behoote of himſcltc and his wife duripg their 


hves, 
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lives, and after to the uſe of his | 
ter whom Sir Robert Lewktnor Lies age = 
Alexender dying withour iſſue male, the wife, 
and Executrix of R/fe Hammesd entred claim- 
ing the cerme , and _— kept onr ſealed a 
ood Jery appearing of the Barre itt rhe Ex- 
cheqwer a ſpeciall verdi& in effet Y+ ſapys, 
And in argument of chis Caſe, firſt rhe maine 
was whether chis caſe were alfone 
in Law with the former, where a'ternte was o& 
viſed to one for life, which rettalnider ovet 6 
as by the death of Hex ander Hawribad without 
iſae male, che terme ſhould goe'ro the next iff 
remainder as in che other Caſe, by the death 
ofthe deviſe for life dying wirhin che certte 
it ſhould doe. And on the plaintifes part ir wits 
to bee all 'one, ſo thar by verrae of 
the Beg »eaft 4kxender had an eftare to 
him, and his Executors onely,folong as there 
ſhould bee heires males of his , and hee 
dying withoue ſuch iſſie, the cerme remained 
tothe Executors of Rdffe, who had the re 
mainder in like manner, and left fſte niale 
which ſtill lived, and ſo thar ſeare of Ze yet 
had continuance. For it way adinitted bythe 
A CS ores. accu rte 

tor e , Act ro 
Do and inrent ofthe Nie Givi: 
poſſible :o make a terre co > wirtotte 
an at of Parſamenr, This thereforechey (aid 
the Law ſhould worke, which wayneereſttche 
Ppp 2 incent, 
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intent,viz. that after 4/:xaeder; deathrit ſhould: 
goe fi: {tro bis Execarors,acd aflignees, {v loag 
as iflue male of his body duth contiave, and 
for want of ſuch ifluc,thenroRatfehis Execators 
and aſſignees , ſo long as his iflue male ſhould 
laſt, and therefore in this caſe the i(lue male 
of 4kex.failing,the executor ofRs//e,whol: iffue 
male fayleth not, ſhould injoy the term*,and ſo: 
jadpementought co be given for the plaintife, 
ing le(ce of that Executor : on the other 
fide ic was faidby the defenda..ts counſel), that 
this Caſe differeth much from the other Caſe, 
where che terme.or Land held by Leaſe, is 
- ak amy life co the firſt with remainder 
to another;which Caſe as having beene often 
olyed, was clearely admitted to bee 
law ; forin that caſe the iatent of the Teſtator 
wee, and did take effe&. Bar in this caſe 
Mes __ tothe Executors, __ 
ees0 e Hammon , it muſt goe again 
oh 0 it 
wilwas,as itappeares by his word,that it 
wh medics male, of one ſonae after 
ather,and notto any Executors. Now then 
fiace this intent was ſocontrary to the rules of 
Law that it could not take effef, therefore ir 
muſt be vayd,and fo all thewords of beires Male 
ſtanding voyd, the Will is to be conſtrued as a 
ſole.and abſolute gift, and bequeaſt co the ſaid 
Alex. & conſequently the terme muſt goe to his 
Executors , and afltgnees. And for this point 
zxelemblanee was made to a Cafe reſolyed ma 
ings 
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Kings.Bench; where a Leaſe was made by in-- .. 
dent,co A, Habesd.to 4.8.andc. for their lives: _—— 
now becauſe B. andC. could take nothing ir Holdord 10,28 
was reſolved that A. ſhould nor have i: for ©, Elab. 
their lives, bu: for his owne onely. This Caſe T5. :9. lx, 
was ſaid co come very cloſe in reaſon to the a9j"%* 
Caſe in queſtion, for as keere the incent of 
the Leaſe was that 8.and C. ſhould bee eſtared 
for their lives , and firce thatcould not bee, 
therefore rhe _— of them ſhou'd bee ur- 
cerly voyd, and as if chey had nor ar all beene 
named; and their lives ſhall noc ſtand as a mea « 
ſure for theeſtate of 4. Soin thother Caſe the 
incentof che will, being chat the L=aſc or Land 
leaſed ſhou!d goe to the heires Males of rhe 
body firſt , of 4/cxasder,and after of Rewlphe; 
ſince rhiscannot bee,therefore the words, and 
name of heires males ſhould ſtand for a meere 
blancke and cipher , and not to meaſure our 
any ſtate to the ſaid Alex. and Rs. and their 
Executors, and aflignes. Alſo ic was faid on 
the defendanrs part that an eſtate for life in che 
judgement of Law is of ſo ſhort,and uncercaine 
continuance, that if 4. makea LeaſeroZ. for 
his life , and afrer makes a Leaſe of the ſame 
Land co C. for yeeres no'y, ſhall not this latcer 
Leaſe bee voydabſolately, for any part of the 
rerme, but (hall ſtand in expeRance of the 
death of B. and as ſoone as hee dyerh,ſhal] rake 
effe& immediately, whereas if the Leaſe ro F, 
had been for ren yeeresor any like rerme, then 
the Leaſe to C. ſhould have beene voyd we 
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ſo many yeeres of his cerme , thus it appeares 
that a Scare for life is very momentary tn the 
judgement of Law, and not reputed of any 
certaine continuance fo much as for a day , bur 
ic is otherwiſe of an cfare rayle, fo as 
if 4. haviog given Land'to B, io tayle doth 
afcer (without indenture which makes anEſtop- 
pell ) make aLcaſe to C. forxxj. yeeres,and 
chen B, dyerh wichour iſſue daring the rerme, 
yer ſhall nor the Leaſe rake effet, becauſe ir 
was utterly voyd art the firſt making. For an 
eſtare rayle being a ſtare of inheritance may 
in the intendment, and judgement of Law have 
continuance for ever, as appeares both by the 
Caſe of 4dams and Lewbert , where it icheld 

within the Seature of Channreries which ſj 
of gifts to have continnance for ever. There- 
fore a reverſion npon aneſtare tzyle isno aſſers 
nor giveth cauſe of receipr, ocherwiſe in all 
theſe Caſes itis toaching a reverfion expeQanc 
upon a ſtarefor life, Againe ir was ſaid by the 
defendanrs councell that an eftate may bee 
limirted to 4. and his hejres during the life of 
FB. with remainder to C. as in Chudlies Caſe 
was reſolved, burif Land bee given ro4. and 
his heires,fo long as B. ſhall have heires of his 
body or heires males with remainder over 
to C, this remainder is utrerly voyd. So 
as there is in the jadgement of Law a great 
difference betweene the largenes , and con- 
tinnance of an eſtare rayle, and of an ellate for 
life. Andif ( which'is worth the obſerving ) 
a 
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« fee imple cannot afford a remainder to 
bee drawne out of it afcer fach a gifr roone, 
and his heires during the continuance of an c- 
ſtaretayle , orof the meglure thereof , much 
lefſe can a terme yield ſuch large thongs to 
bee cut out of it, as a remainder after an c- 
ſtare ro one fo long as hee ſhall have beires of 
his body, or heires Males,which ts all one. And 
in this caſe the remainder was held voyd by 8 11.8. Dy-fo. 
Baldwis, and 8hekey, thongh Engl field were ” 
of contrary opinion,as the Lord Dyer ſheweth. 
Further it was (aid, thar if ſach a conveyance 
by will ſhoald ſtand good, it wonld raiſe a 
perperuity nor-to bee cat off, by any reco- 


very. 

Bat whereas the caſe of Hawmonhath beene 
related before , (ſoby way of admittance it was 
argued asa gift, and bequeſt to 4/. Hem. and 
the heires Malesof his body with remainder 
in like manner to Rglfe. The truth of the caſe 
was,that the words of the will, were onely ro 
Alexander, and his heires Males ( nor ſpeaking 
of his body )and fo to Rdlfe, which as was ered 
by the defendants counſell, made the Cafe 
ironger againſt che plantifes:for admit tharthe 
former way Alexesder ſhould have had bur a 
ſtate dererminable upon the continuance of 
his ifſae Males , yet here not fo. Since the rea- 
ſon why in Walles, fach adeviſe being made, 
the Law fhould ſupply the words (of the body ) 
is onely to make an eſtate rayle to the ifſnes 


Male according to the Teſtators intent, Now 
in 
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in this caſe of a terme for yeares ſo bequeathed 

no eſtate tayle could ly bee,though theſe 

words had beene in the will , and therefore 

the motive to the Law fayling, no ſach apply 
will bee made by the Law,fince it would bee 
to no purpole:conſequently ,- here was neither 
ſtate tayle nor iſſues or heires Males of the 
body,on whoſe continnance this ſtare of Alex. 
ſhould bee dererminable. Therefore it was an 
abſolute , and totall bequeſt of the termero 
Alexander for ever , viz, (0 as the Terme 
ſhould continne : for as a bequeſt ro one for e- 
ver is aſmuch asa bequeſt ro him,and his heires; 
ſoabequeſtro one and his heires,isas much as if 
it had beene to him for cyer. 

And this Caſeafter fixe arguments, on each 
ſide at the Barre (if I much miſtake not) was 
vpon argument by the Barons adjudged for the 
defendant, by the Lord chiefe Baron Tesfeild, 
and M*, Baron Bromley , M*. Barow Denham, 
( whoonely heard as T cake it, one argument 
on each ſide, made of purpoſe in reſpet of 
his comming into his place afcer the former ar- 
guments ) being of the contrary opinion : and 
the judgement proceeded upon the point for- 
merly tonched , that as this caſe was the ſtate 
of Alexander did not end by his death, and 
remaine tothe Ex:cutors of Ralfe.Ocher pointy 
were ſtirred which will bee rouched upon 
other diviſions after in this Chapter. Ir will be 
obſeryed that I doe more fully expreſfſc reaſons, 
and points inforced on the defendants parr, 


then 


0 
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then on the plaintifes, whereof let theſe two 
reaſons bee accepted, Firſt , That I better 
could relate that then the other , being the 
firſt whoargued for the defendant , and hear. 
ing lictleotchat which was by others ſaid on 
either fide after, nor hearing the Courts, Nec ad 
boc condut3 us, nec pedibus fortis. Secondly , the la- 
bour did lie on the defendants part to prove 
that this Caſe differed from the common caſe 
of deviſe to one for life, with remainder to a- 
nother. | 

Wee are now come to the fixt point. 9s, 
that where Houſe, or Land held byleaſe, or 
the prothes thereof, or the leaſe or terme it 
ſelfe whieh ina Will makes no difference, is 
bequeathed co 4. for life, orfor ſome part of 
the rerme with the remainder to B.and the 
Execntor affenteth char 4. ſhall enjoy his be- 
queſt, wherher this ſhall ennre to 3B, alſo ſince 
wichour the Executors affent, no legacy can Hove 545-6 
take effet. And it hath beenereſolvedthat © 
this aſſent ſhall bee effeftnall, as well ro all the 
remainders as to the firſt eſtare , and fo accor- 
ding to former reſolutions, it was admitted - 
in Hamos: Caſe, that Alexesder his afſent to 
rake as legatee ſufficed ( if rhe bequeſt had 
beene good ) for theremainders td Relfe,and 
others. And the reaſon of this doubtles is,be- 
cauſe hezre the particular eſtate, and the re- 
mainder are allbar one eſtate in Law ; they 
- make but one degree in a Writof Entre, nor 

ſhall have bur one yeere, and a day toenter 


Qqq for 
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for mortmaine z And an atturnement to the 
grancee of a rent or reverſion for life with re- 
mainder over doth enure alſo to the remainder, 
which beiogan afſent hath much zffinity rothar 
of the Execurtor, eachtending to perfeQ rhe 
grant of another man. Now then whereas it 
was urged in Hawwosd: Cile , that rhe ſtate li- 
mitted to &Kffe, ſhould rake effeRt not «3a re- * 
mainder bat as a new eſtate to commence fn- 
curely, viz. when Alexander ſhould bee dead 
without iflue male : if ic ſhould bee admit- 
red to bee ſo,then could not the affent of the 
firſt ſtate to Alexasdey have enured to this, fince 
to A, remainder it worketh as being one e- 
ſtare with che firft, which reaſon maſt faile tho- 
cher way. This difference berweene aremain- 
der , and new eſtate future brings to my 
mindethe caſe of a rene by way of new Crea- 
tion granted by C. our of land co 4. for life 
or in taile with remainderto B. inlike manner 
where it hath probably beene held, although 
this limmication to B. cannot bee good by way 
of remainder,becauſe C. had no eſtate in the 
rent remaining with him when hee made the 
grant to 4.yer ſhould it be good by way of new 
ant, and creation to commence fu:nrely.But 

is doubtles cannorſo be but with adifference, 

' for if the grant were by indenture berweene 
T.on thone part, and A.only on the other parr, 
now B. being no party tothe deed can take no- 
thing by ic except by way of remainder , but if 
hee were party tothe indencure,or if the grant 
were 
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were by deed poll to which all men are alike 
parties, then it happily may enure as a future 
grant to B. This not impertinent. 

Now as the executors affent to one cannot 
enure to another though of the ſame thing,ex- 
cept by way of remainder, ſo neither can it a» 
ny way where the _ are not the ſame, ex- 
cept in very ſpeciall caſes ;, as ifa termor be+ 
queath a rentto 4,and the land it ſelfe to B,the 
executors aſlent that 4 ſhould have the rent is | 
po aſſent that B ſhould have theland 3 yer 1 Plow. Com. 
think the aflent that B ſhould have the land, Rigdens =_ 
doth imply the aflent that 4 ſhould have the So of common 
rent. 1. For that the reſtraint impoſed by the ***® Probt. 
law, againſt the paſſing of a chattell by a will 
without the executors aſſent, being out of re- 
ſpect to the payment of the teſtators debrs - 
now if the land ſhall paſle'to B, it is no more a- 
vaileable tothe teſtators debts that it paſle diſ- 
charged ofthe rent then charged. 2. Since the 
gift and bequeſt was of the land charged with 
the rent, therefore if this bequeſt ſhall take ef- 
feCt it ſhall carry the land according to the te- 
ſtators intent,viz- with this charge upon it-for 
what elſe doth the executor inthis but affent 
that the will of the teſtator herein do ſtand 
and take effet, and conſequently B muſttake 
the terme according to the will,and not in any 
difterent or contrary manner. 

Next we are to conſider of the manner of 
aſlents by executors, which hath ſome affinity 
with the fourth point. But here we ſhall con- 
Qqq 2 fider 
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lider only of aſſents conditionall, now to this 
| purpoſe we will calt our eyes upon two ſorts 
of conditions, viz. precedent and ſubſequent. 
As for the former, an executor may toa lega- 
tee abſolutely given aflent upon a condition 
precedent, as thus. I am content, that if you 
can get and bring into me ſuch a bond where- 
in the teſtator ſtood bound unto 7. $. that then 
you enterupon the terme, or take the corne or 
cattell to you bequeathed, So of other like 
conditions which may precede the aſlent, as if 
you can get the aſſent of my coexecutor, orif 

ou_will pay the arrerages of rent to the 
jeſlor behindatthe teſtators death, or if you 
will pay the wages already due to the ſervants 
attending about the cattell or corne to you be- 
queathed. Inthis caſe, if the condition be not 
performed, there is no aſſent, and therefore 
the conditioning in this manner is good, But 
if it be upon a condition ſubſequent, as thus I 
do agree,that you ſhall have the thing bequea- 
thed to you, provided that you ſhall pay fo 
much yearly to me, or to ſuch acreditor of the 
teſtator,now the legatee entring intoor taking 
the thing bequeathed , ſhall not loſe it againe 
by failing to performe the condition after- 
wards, for the executor by his aſſent cannot 
make that legacy conditionall which the teſta- 
tor gave abſolutely,no more then he can make 
that bequeſt to be abſolute which the teſtator 
gave conditionally, except bya releaſe made 
of thecondition, As in other things, ſo in this 
the 
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the executors aſſent is like tothe atturgement 

of a leſſee, which cannot be upon a condition 
ſubſequent, where the grant is abſolute or + 
without condition, though yet he may to his 
atturnement prefix a condition precedent. 

, In the eighth place we are touching the be- 

queſt of leaſes or chattels reall, to conſider 

what manner of intereſt one to whom a re- 
mainder of a terme after the death of another 

is limited, hath,and whether he may grant the - 
ſame or diſpoſe thereof during the lite of the 
firſt. And as tothat itis cleare that he hath but 

a poſlibility of remainder, for that poſſibly 

the whole terme may be ſpent inthe life of 

the firſt, to whom during his or her lite it is 
bequeathed, now a meere poflibility is not 
grantable, Therefore was it reſolved inthe _ 
late Qweener time, where hee in remainder 7. 
granted or ſould his ſtate or intereſt ro another 
during the time ofthe firſt, that this grant was 
utterly void , becauſe a poſſibility cannot be 
granted 3 but whereas ſome opinion in that Lampets caſe. 
caſe was delivered that this poſlibility could ©*124% ® 
not be releaſed, no more then granted, it hath 
lince binreſolved that he in the remainder by 
his deed of grant or releaſeto the deviſee for 
life may make his eſtate, which before wasde- 
terminable by his death to be now abſolute, lo 
as it ſhall continue to his executors, admiat- 

ſtrators, and aflignes after his death during the 

whole terme. It may be that what was concet- 

ved in the ſaid caſe of Fulſey, negatively ot the 

Qqu 3 validity 
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validity of a releaſe by him inthe remainder, 
might be meant or perhaps expreſled of a re- 
leaſe to him inthe reverſion 3 butſurely me 
thinks though he could not ſurrender, yet his 
releaſe or defeaſance to him in reverſion or 
remainder having the freehold or inheritance, 
ſhould diſſolve or deſtroy this terme refidue 
after the death of the diviſce for life, ſo as 
there the freehold ſhould be diſcharged there- 
of. But 9u#. for I have not knowne this in 
queſtion. As for the other point of Falſe, caſe, 
it was ia the ſaid later caſe of Lampert confir- 
.med and admitted for good law, viz. that this 
poſſibility of remainder could not be aliened 
nor conveyed to a ſtranger. 

g Point, Now we are come tothe ninth promote. 
toexamine whether any act of the deviſee for 
life can fruſtrate ordefeate him in the remain» 
der of the terme, and whether by the at of 
God, viz. the death ofhim in the remainder 
before the firſt deviſee for life ſhall defeat it. 
As to the firſt, it hath divers times been reſol- 

Mowd.53o. , Ved, that no grant made by the firſt man cue 

—— voor off or defeat the ſecond, though formerly it 

El. D- 277, 19 were held otherwiſe ; but according to the la- 

EiizD-359,. © reſolution was it alſo held oradmitred b 

»52. & 33 H, allin the ſaid caſe of Hewond, where was ſuc 

8.Bro.chatclx. a grant, And as this cannot be done by direct 

v3. grant or alienation, no morecan it by an indi- 
ret, orimplyed, as by taking of a new leaſe, 
which isa ſurrenderin law of the old leaſe, no 
more then by an expreſle ſurrender. Nor 
doubtleſle 
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doubtleſle by outlawry, whereby the terme of 
the firſt diviſee is ſetled in the Crowne, But if 
we put the caſe further of waſte committed by 
the tenant for life, or breach of condition by 
not paiment of the rent or otherwiſe,theſe for 
the whole in the later caſe, and for the part 
waſted in the former, doe ſo deſtroy the leaſe, 
and put the reverſioner in Staty quo priwe, 8s 
that all remainders muſt needs faile3 ſo of a 
feoffement or other like forfeiture by fine. As 
for the death of him in remainder, 1t was ur- 


ged in the caſe of Hamond,that lince it was but 


a meere poſlibility, if it could not take effec, 

and become an eſtate in the life of him to 

whom it was limitted,it could not ſettle in his 

executorz and to that purpoſe were cited the 

caſe of the Reftor of Chedington, and more 

expreſly as reſolved in the point, the caſe of 

Priceand Atmwore. But the Court reſolved (and Welcden & 
found former reſolutions in other Courts that 3k hi rea 
way ) that the death of him in remainder did point was tic 
not hinder, but that it may ſettle as well in his v< queſtioned, 
executors upon the death of the deviſe, as it {22 
ſhould have done in himſelfe, if he had overs here. 

lived the firſt diviſce for life. If the leſlor enter 

and levie a fine, and the diviſee for life enters 
not, nor claimes in five years,he inthe remain- 

der may enter, as having a right futurely ac- 


Inthe laſt place wee intermedledonly with 10. Point: 
Leaſes bequeathed, wherein yet is to be under- 


ſtood, that what thereof is ſpoken, is to be ex- 
tended 
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tended to,and underſtood of all other chattels 
reall, as wardſhip of body and lands,eſtates by 
extent upon ſtatutes or judgements, termes 0» 
therwiſe than by leaſe, in faires,markets,rents, 
annuities, commons, advowlſons, and other 
profits z yea, one ſingle next avoidance of a 
Church. Now we come to conſider of bequelts 

Of forfcirure, Perſonall,principally,ifnot only,viz. how ſuch 

revocation and may be forfeited, loſt, or revoked. Firſt then, 

_ lolle of ye will conſider of the ats of the legatee 3 ſe- 

"__ condly, of the atts of God z thirdly of the acts 
of the teſtator. The legatee, as from the Civi- 
lians I learne, may forteit his Jegacie by his 

Swinb. & i©- mif-cariage towards the will 2 as if hee uſe 

Hncqpres +353” meanes to have it concealed and kept from be» 

or guardian he ing knowne , and conſequently proved. So if 

accuſeit.. heaccule it of falſity. So againe, if hedeface 
or deſtroy the will. Alſo if being by the will 
appointed to be tutor or educator of a child, 

| he refuſeth ſo to bez ſo ſaith Maſter Swinborne: 

Sup, Silv.a84. but Silveſter Prierivs ſeemes to me oppoſite in 

| | that where he ſaith, $55 legatuee fucrit aliquid ea 
conditione ut fatias aliguid, tale legatuw non eſt 
conditionale, ſed moat ; fo as he takes away the 
force of a condition from words conditional], 
whereas the other without words conditio- 
nall raiſeth a condition implied. Laſtly, if the 
legatee preſume too farre upon the ſtrength of 
of the bequeſt to him,ſo as hetaketh the thing 
bequeathed without the conſent of the execu- 
torz thus alſo doth he forfait his legacie, ſaith 

De teſtam-252, Malter Swinborne, unleflethe teſtator did ws 

- an 
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and appoint he ſhould ſo doe. The falling into 
enmity with the teſtator, will be conſidered of 

more fitly,as | take it,among the aQts of the te- 

ſtator. In the next place let us ſee what ats of 

ſhall God cauſe a legacy not to take effett, firſt 

thus : If the legatee die before the teſtator, 

this legacie is loſt, and his executor ſhall not 

have it : So alſo ſaith Maſter Swinborne, if it be 

appointed to bee paid after the death of the 
executor,and the legatee dieth before the exe- 

cutor,it is loſt; and ſo alſo if hedye before the De team. 255 
condition performed, faith he; Let us come Vis Bro. Dc- 
now totime of payment, and death before it. 627; 45 
[f there b:e a day certaine limitted for pay- vers dayes of 
ment, and the legatee die before that day, his ?/77*"* » 4 
executor ſhall have thelegacie; contrariwiſe, 9:4 before the 
if the paiment were limitted to be made when !2# ; his cxc- 
the legatee ſhould be married : but if it were ©; 9allpare 
only expreſled to be towards the marriage of 8. _ 
the legatee, and ſhee die before marriage, her 3$-& 3 E!- 
executors ſhall have it, ſaith Swinborne. Now an 22e 
put the caſe that a legacie is bequeathed to B 

to be payed when he ſhall be five and twenty 

yeares old, and B dyeth before that age,it ſhall 

now be paid tothe executor, and that preſent- 

ly without ſtaying till B ſhould have of 

that age, ſaith Prier. Nay, ſaith Swinborme, if * >11-233- 
the words of the will be ſo, viz. when he ſhall According 
come to ſuch an age, then if he die before, his _ : ide 
executors ſhall not have it at all, bur if the be- — 
queſt be generaJl;and furtherit is added in the opinionemJu- 
will:that the teſtator would have that legacie —_— 
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id the Iegaree at ſuch an age there then 
dhe before ſuch age, yet his executors ſha} 

havethe ſumme bequeathed. The difference 

may ſeeme very nice,yet happily it wants not 
ſome probable colour of reaſon. Now laſtly, 


AQts of the te- Iet us Come tothe teſtators own alt, who clear» 


ly hath power to revoke or countermand any 
legacie, though he revoke notthe reſt of the 
will 3 and here firſt of revocation preſunied. If 


SumSilic, 285, there fall out Graves inimicitie inter legantem 


© legatorinm, legaturs caducum efficitur , ſanh 
the Summilt z Sed non propter lever, ſaith be, & 
ſt graver ſi tamen redeaut ad amicitiam,reintegra- 
txr legaturs, thatis, by grievous enmity aſter a- 
riling, and never reconciled between the teſta- 
tor and legatee, the legacie is diſſolved, other- 
wiſe of a lightbreach,or falling out, though it 
coptinue unti!l-the death of the teſtator. T his 
I conceived to be rather fit for this place, as an 
a& of the teſtator, then to be reckoned or re- 
giſtred among the afts or forteitures of the le- 
gatee, for that it 1s nat by the Summiſt made 
wateriall, or any port of difference, whether 
the legatee gave jult cauſe of offence, or that 
the teſtator unjuſtly conceived diſpleaſure,and 
fo grew into cauſelefle enmity. Therefore al- 
fo . I hold it of the nature of a revocation 
implied or preſumed, for that bno re- 
vocation be made, yet fince the teſtater hath 
ceaſed to beare good will to the , hee 
cannot be intended to will him norconm | 


ſequently tobe of the ſame minde, touching 


the 


Pe A ————— 


{138 

(hebenetiniagof him,as he wa when he made 
his will : yet here againe it is worth the cormi- 
deration whether the circumſtance following 
may not make a difference it the caſe thus ; 
that where the teſtator. dieth ſhonly after the |. 
breach and enmity growen, and before hee 
come tothe place where his will is,-or at leaſt 
to opportunity of peruſing and reforming the 
ſame : There this very alterationof affedion 
ſhould make an alteration in the will,and a re- 
vocation of the amicable bequeſt. But where 
he living a good ſpace after, and comming to 
the place where his will was, and ſpecially if 
he doe againe peruſe it,and yet doth not croſſe 
norexpunge that bequeſt, here it may be pre- 
ſumed that either his enmity ceaſed, or that ſo 
farre as to continue this bequeſt, the charity or 
other motives inducing him to make it, ſtood 
unvanquiſhed and not extinguiſhed by thi 
breach of former amity. For as the continu- 
ance of time and opportunity after the making 
of a verball or nuacupative will, without redu- 
cing it to writing, and cauſing it to be atteſted 
by witneſles, though the te live divers 
years aftcr, doth ſtrongly argue his intent not 
ro continue,that what was done in an exttemi- 
—_— ſtand - his will - ſo on the contrary, 

permitting ofa bequeſt expreſſed in a writ- 
ten will,to tenenibon any croſſing, blot- 


ting, or defacing, may © agai 
en, ornmy der har, pront-v—wors | 
1 ma oy Fo eur 
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ſider of more expreſſe revocation, and to that 
le _ relate alate decree in mm 
cery, ma the Lord Keeper, according to 
the — the Maſter of the Rolls, - Ac 
—— two Doctors, Maſters of the Court; 
weene Robert Eyre and William Eyre com- 
plainants,and Heſter late wife of ChriſlopherByre 
their brother, and nuw wife of Sir Francis 
Wortley Defendant 3 Thus was the caſe. The 
ſaid Chriſtopher Eyre, 15. Jacobi, by his laſt will 
and teſtament giveth and bequeatheth to the 
ſail Robert Eyre, his brother, an hundred 
pounds, and to the ſaid William his brother a 
thouland pounds, and gives to the ſaid Heſter ' 
his wife all the reſidue of his eſtate, and makes 
and ordaines the ſaid Heſter his fole and only 
executrix, ſaving for the performance of his 
will ordaines Robert Eyre and William Eyre, his 
ſaid brothers, whom hee 1ntreats to joyne as 
executors in truſt with his wife, for the better 
performance of this his laſt will. Afterwards, 
5, Jan- 1624. being lick of the lickneſle where- 
of he died, he was moved by Maſter Damport, 
and Maſter Stoxe, to ſeutle his eſtate 5 to which 
motion he yeelded, and Maſter $tonec,and Ma- 
ſter Damport did demand of the ſaid Chriſto- 
pher, what friend hee thought fitteſt to be his 
executor, and to whom he would commit the 
care of diſcharging his tuneralls, and perfor- 
ming his will, whether hee truſted any. perſog 
more than his wite,, co be his-<xecutor? To 
whom he anſwered; That his wife was the i 

te 
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| reſt perſon for thar purpoſe , and therefore 
ſhould bee his fole Executrix , and then rhe 
| Teſtator was movedby M; Stoneto give, and 
bequeath legacies to his farber, ro his brethren, 
and co his kindred, whereunto hee anſwered 
| hee would give or leave them nothing , and 
being further put in mind co remember his 
friends and others , gave and bequeathed ro 
Lienell Atwood his Godchild, 20 or 263, and be- 
ing thereupon moved by his wife ro give his 
Gid God-ſoorne more, oragreater legacy, or 
the like in effeR z ſaid, thou knoweſt not-what 
thou doſt , doe not wrong thy ſelfe 20% or 30. 
4 Shillings is money in a poore bodies purſe,or 
the like in effe&t,and che reſt, h:left them to his 
| wives diſcretion or diſpoſicion,and the (aid te- 
ſtator did ſpeake the words aforſaid,or thelike 
in effec. 4vime teſtand; oF nltimi voluut at, decls- 
randi,as the witneſses then preſent did chceive. 
This will was proved by the oath ofthe ſaid 
Heſter, and this Codicell being pleaded as a re- 
vocation of the ſaid bequeſts, : Thefid maſter 

of the Rolles, Judges 5 and Do@ars were by Ord. 27, Tun. 

the Lord Keep*r, andthe order of the Court * * Carols 

| defired roreduce the matter upan the will, and © 
| codicelf into acaſe, & to certify eheiropinions, 
whether the ſaid Codicel were arevocationofthe 
| legacies vento the plaincifes or not. Andrhey 
r ll _ _ oo —_——_ 
mon lawyers, & & many houres ſpent 
in conference together did finally reſolve with 
| 1+ mos X s Thar ca 
RrT 3 t 
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en were notby the ſaid cadierit 
ſo certified ander cheir hands, 
whereof 25. Novemby. decree 
to bee made if cauſe were not 
ſhewed to the contrary, 27. Newenbr. on 
hich day the defendines counſell bef re Lord 
in che preſence of che maſier of the 
and the ſaid chree Judges, and Sir Jobs 
Heywerd, alledging whar chey could in ſtay of 


This caſe 5 chonghr fic to relate ſomewhar ac 
large, becanſe jr pircherh upon che poigrof 
revocation wichour , full, and expreſſe 
cermes. And as willes are tobec made 
om of diſpoſing memories , and underſtand- 
ings, alſo with deliberate , and adviſed judg- 
ments , and cherefore by like reaſon not co bee 
countenmanded or reyoked by ficke, or ſlight 
And chis ſeem's ro me very a» 
with che role, andreaſon of the com- 


bs thereupon «dmirred, and infticured there- 
ento - Now yer before m—_— 
reyoke 
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revked 232 will may. Yet if the King theft 
after , and before induction prefenc anorher 
man to this Church without an exprejjc repeale 
or countermand of the former preſentation, 
it (hall noc hereby bee revoked. So if lands 
were conveyed tocertaimeuſes, with acteuſeor -, |... 
power of revocation ; the ſale ofthe fame ro w25 the Sear. 
another did not revoke the former. Bur if -— yon 
ſtate were merely ac will, chen the conveyance * 
to another by the common Law , amounred 
to @ revocation. Therefore was: che Sraruce 
made temwpore Henrici 8. ro redreffe rhis; 1 
ei. that where the King bad granted lands, or _ 
other things to one during his pleaſure , this 
fhould nor bee revoked by a grant to anorher 
without recitall of the former , and dech- 
= that the King bad determined his ple+- 
e. 
—_— ro conſider of relation in'theExe- 
Ccutors it-is meere that ſince rheſe diſcour- 
ITED —_— ew 
not grounded Students in, or profeffors 
Law, that wee ſhew what wee memne by re- 
htion, or what it is in Law, Thus therefore 
bee it conceaved , thar relation is @ kinde of 
£&ion inLaw a thing done ar one rime 
to bee X ,07 to have ity0o- 
a3 if it had beene done at nocher time 
As for the 


purpoſe. A dorh barguine, 
and fell freehold landsro by inders 
mre Which ls nor inrolled anriM follow- 
ing, ——K._ 
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the indenture,thart if 4. afrerthat, and before 
the m— ——_ — =_ I or 
granted arent or a leaſe for yeeres, 
or tooke a wife, or committed felony , yet ſhall 
none of cheſe bee of any force to charge or 
prejudice the tate of B. for thatthe Law ad- 
adgeth him now owner by relation as from 
thetimeof the date : yea if a ſervant depart - 

for ſome great breach with his Ma- 
ſter do kill his maſter in 0&ober, this is in law 


petty treaſon , as if hee had conrinued ſervanc 
when hee did che becauſe irrelates to the 
malice conceaved hee was his ſervane. 


Now then having ſhewed that a terme or other 
chatell reall or perſonall , pafſeth not nor is 
transferred in property to the deviſee untill che 
aſſent of che Executor bee thereanto had ; Wee 
now put the caſe that this affent is not had 
till a yeere, or ſome ſuch good ſpace after the 
Teſtarors death , and make our queſtion whe- 
ther this ſhall have relation ro the Teſtators 
death, vis. robee inthe lawes account as if ir 
had then beene. Or perhaps ro ſome purpoſes 
foto ſtand, and to others not ſo. Thar this is 
uſefall , and materiall ro bee knowne bee ir 
thus (ſhewed. One bequeatherh his cerme of 
tithes of at advowſon of an Honſe or land by 
him firſt leaſed to an andertenanr for rene,and 
dieth in My, the Executor affenteth to the be- 
in-0Fober , berweene which two times 
ex bedeconr,the Church becommetrh yoyd, 
rent growetkpayable ; now if chis affent ſhall 


relare 
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relate tothe Teſtators death , the deviſe ſhall 
have theſe elſe not , the like caſes may be pur of 
the brood of Cowes, Mares, and Ewes, fallen 
berweene the death of the Teſtator, and the 
aſſent , fo alſo of Fleeces of Sheepe ſhorne, 8&c. 
Now to come to the poinr, it is reported by 
the Lord Cooke, to have beene held in rhe lace 
Queenes time, that this afſent (hall as be- Tr. 47. Eliz, 
eweene the Executor, and the ave fe- Coo.cfo.ts 
lation to the Teſtators death, yer ſothar if the CG. 
Executor before his afſenc to the deviſee of a Vide Plow. 
leaſe commirred waſt, now the a&ion of waſt 727. 5m, 
ſhall bee brought againſt che Executor , in the againſt a ftran- 
Texuit for the walt done before , and nots- fi taking 
gaioſt che deviſce in the Teser. Bue pur thecaſe 1206, 
thac che legaree before the Executors affenc 
granted the terme to Z. 8. now if toany pur- 
poſe this aſsent ſhall have relation, ir ſhallcer- 
tainly ſo bee ro make good thisgrant,as mak- 
ing the legatee robee eſtated, and conſequent- 
ly able to grant before the Executors aſsent, 
yer doe I nor finde any opinion or reſolucion in 
the Point , bur finde it debaredatthe Barre in 
the late Queenes time berweene Packering, and, _ 
Fgertos, in the caſe of adminiſtration granted 
to 4. afcer her granta (ree rerme, lefr by her 
iateſtare husband ; but I finde no reſolution 
therein, nor perhaps wants there materiall dif- 
ference betwixt that caſe , and the other : for 
there the deviſee had at leaſt an inception of 
title by gift of the owner, _ a 
circumſtance of aſsenr o_—_ it : _ 

is 
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thiomoman:iil adminiſtration had notfo ; un- - 
telze perhaps the Srarute 21.0t the eighth, 
directing or enjoyning ordinaries to grant 
adminittratian ſhall amoantto a kinde of ritle;, 
ef. rex though nor-yer #» re; Bar torerurne 
ia the-Point: of alters ; where a'reverſion- is 
grared by deed or fne, it cheleſsera good ime 
after docatturne; this ſhall have no relation to 
the time ofthe grant ; So as for waſt commir- 


ted or renrgrowne due berweenthe grane,and 
- atturnement, che (grantee can have no remedy. 


Therefore: it is good for him whobuyethor 
hathariy thing ofthe giftofa legaree , co have 
theafſenrof che Executor,, before the ſale or 
gilt well reftified ,- or ifrhe'aftenrbee nor had 
ciltaſter,  lerhim cake a newgifr,thar hee may 
not reſt in a doubefu}l caſe, for beſidesthe pre- 


- miſses thatgreat legift,Sir Edward Cooke when 


hee wasa praQtiſer ro Maſter Stwhber of Norfolk , 
for his-Sea gave his opinion as I have beene 
confidently informed, that 'where a leſiee;for: 
yeeres, being outlawed did grant his terme, 
and after reverſed the ontlawry,this-did not 
make good the grantby relation, irnotbeing 
inthe grantor at the time of his grant, and this 
hath mach affinity with che principall poinr, for 
there if therelation helpe nor, the grant is not 
good from the Legatce. 
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Dbvers caſe: of bequeſt confedered, 
andexpounded. 


= atermor of an Houſe,bequeath his Houſe :,. tlie. Dy. 
co B.,withour exprefiing how long he ſhoold 357-<on'e, in 4 
have ic, he ſhal have the whole rerme, and num. © 
ber of yeares.Soof land. 

Alſoby the name of che Houſe, the Orch- 
ards , Gardens , and Backefides- doe palse-: 
yea if the Houſe with thappurrenances be be- 
queathed chereby , che landsbelonging to the, 

Honfe or nfed with it doe paſse, though yer 
they would not ſo doe , by ſach words in any 
leaſe , deede., or gran, yer by ſome Civilians 
or Canoniſts , che Orchard belonging ro an 
Houſe ſhall nor paſse by the onely gift of the 
Houſe withoart ſome words , thewing the in- 
rent of che Teſtaror ſo ro bee ; of except one 
gate or doore leade as well to the Orchard 
as to the Honſe, but ſome other of them botd 
that ir doch paſte without any ſoch helpe 
of circumſtance, ſo as it bee adjoyning to rhe 
Houſe. - 

If a lefzee for yeares give his terme by his, . 
will ro 4. hee Thall 4. it withour paying —_— 
any rent,for the Execurors ſhall pay it for him, 

a* I finde in theSummiſt,bur againſt reaſon me 
thiakes. 

If one bequeath his indenture of leaſe, his 
whole ſtate m that leaſe paſſeth, So if one 

Siſ 2 bequeath 
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bequeath his obligation or other ſpecialty, the 
debt orduty it ſelte ſhall gotothe legatee;and 
lbid.ur ſupra. Þy the canon or civill law the very aCtion it 
{clfe paſleth, viz. as I conceive, ability to ſue 
the debtor in his owne name; but in our law 
it 1s otherwiſe, the ſuit muſt be in the execu- 
tors name, for a debt or thing in ation cannot 
be aſſigned except by or to the King, and only 
atthe common law is the debt recoverable;but 
the Spirituall Court may force the executor to 
ſue or Jet his name be uſed in the ſuit for and 
by the legatee, 
Yet 48-E.3.14, If one bequeath all his moveables,debts due 
wh aimit- to him arenot bequeathed,nor corne,nor fruit 
=_ *f a growing on the ground, nor ſtone, nor timber 
oods after prepared for building , as the Canoniſtsand 
bs paid,all Civilians hold. 
ding - 7 Onthe other fide, if one bequeath the moie- 
counts ty of all his goods , the legatee ſhall have only 
the moiety of that which remaines after debts 
| yed, for that only is tobe accounted the te- 
x —i Dy | which he hath wltra <s alienmme. 
%. | By a bequeſt of all utenſils or houſchold- 
Dy.ib.ſfuprz. ſtuff, plate nor jewels are not given. 
<um.Sily, 286, If one bequeath to his wife all her apparell, 
ſhe ſhall not have as ſome Civilians ſay,her or- 
nameuts of gold or ſilver, by which is meant 
as I take it, chaines, jewels, bracelets,rings,&c. 
but othersare of contrary opinion,except they 
be ſuch things as are not lawfull for herto 
WEATE., 
Wd. If a Bed be given by a will, Venit ornawen- 
tum 
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tumejus , faith the Civilian, that is, the furni- 
ture thereof paſleth,viz. not only the bed, bed- 
ſteed, bedcloaths,but alſo the curtains and va- 
lents, as I take it. ButIthink thatbygifc ofa 
Coach by will, the Coach-horſes paſle not, yet 
p2rhaps the furniture of the Coach-horſes may 
paſle as appertenant to the Coach, for ſol 
think they ſhall do, rather then by bequeſt of 
the Coach-horſes without the Coach. 

If one bequeath to 4, meat; drink, and clo- 16ia. 
thing, or alizenta, he ſhall have, faith the ci- 

vill law, alſo lodging, habitation,and all things 
neceſſary for the maintenance of life, viz. as [ 
take it, fire and waſhing, &c. 

If one bequeath to his daughter ten pounds 1bid. b. 
a yeare for her apparreling, and ſhedemand- 
ul none in foure yeares, now ſhall ſhe not af- 
ter that time have the arrerages of this ten 
pounds by yeare for the time paſled. 

If a man bequeath one of his horſes or 
cowes, not naming which, to Z. 8. he is tochuſe 
which he will, ſoit be nor the beſt of all, ſaith 
the civill law, and perhaps the mention of that 
exception growes out of reſpeCt to the hariot, 
which the Lord ſhould have, or the mortuary 
which the Parſon ſhould have. 

A man bequeathes thirty pieces of twenty Ibis. 
ſhillings to 4, twenty to B, and tentoC; to be 
had in ſuch a Cheſt or Casket, and it is found 
after his death , that there be but thirty in all 
in that casket or box,now each ſhall be abated 
ratably, faith my ſummit, ſo as 4 ſhall have 
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fifteen, Bten, and C:five, and this ſtands with 
good reaſon and juſtice;for{o each hath a pro- 
portionable part. And x wererteaſonable, that 
K were by Parliament eſtabliſhed for law, that 
all both legatees and creditors ſhould be pay- 
edin like proportion, where the {tate will not 
fuftice for ful payment of each, ratherthen 
that anexecutor ſhould have power to pay one 
all, and another nothing , yet if the teſtator 
left ſufficient to make good all thoſe lixty pie- 
ces bequeathed, Bue. if that which is wanting 
mathe casker fha}l not be fupplyed and made 
up, for if the.cales following found with the 
ſame author be good law , it ſhould feeme fo 
to be. 

.  Wf one;ſaith he, bequeath to 7. 8. that which 
isanotber.mans; and whereto the teſtator hath 
noright, then-ought hisexecutorto bay it, ond 
give 1t to the legatee, crelſe {atisfie him to the 
full value, and this not anly by the civill, but 
alſo by the canon law, and mn foro conſcientie, 
{aith my author, 

' Againe, it 4 bequeath to B ſuch an horſe by 
name, and after els away that horſe, and dy- 
eth , now 15 hisexecntor bound to anſwer the 
value thereoftoB ; and ifthe teſtator after his 
{ale of that horſe had bought another,and cal- 
led him by the ſame name as the firſt, now fhall 
this Jater horle paſle to B, ſaith the book, ex- 
cept it can be proved that the teſtator ſould 
the former horſe of purpoſe to revoke his 


will touching that bequelt. 
So 
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So againe' fade” I , thatifonehaving but a 1bid. +%. 
moity or one halfe of Greencloſe,or of a ſtack | 
of corne, or other chattel], doth give the 
whole; ſo as the words be apparant to reach to 
more' then his moiety, then mult the executbr 
buy out the others part tor the legatee,or give 
him the value3but if the wotds be but generall 
ſo as they may be reaſonably ſatisfied with the 
teſtators part, no ſupply ſhall be made. So al+ 
ſo if one having goods in pledge bequieath 
them , it ſhall be conſtrued toextend no fur- 
ther then hisTight. 

A bequeſt 15 made ofan hundred pounds 
to be payedat a future time, viz. divers yeares 16;4. 234. a, 
after the reſtators death; a queftionis made by 
the Summiſt, whether the profit of the money 
in the'meane time, ſhall gotothe legatee or 
the executor, and he reſolves with this diffe- 
rence, if the day were given in favour of the 
legatee being an infant, who could not ſafel 
receive it any ſooner, then he ſhall have the 
profit;but 1f the reſpite of payment were in'fa- 
vour of the executor, then ſhall the legatee 
have but the bare ſumme without any additi- 
on of meane profits, 
If one bequeath all his terme or goods to 15 Eliz.Dy. 
his executor tor payment of his debts,or debts 33* 
and legacies, it 15a void bequeſt, becauſe it is 
no more then the law would ſay ifhe had ſay- rlow.Com. 
ed nothing. So if it be generally to p2rforme 545 
his will. | = 
It one ſeifed in fee ſimple of land bequeath ©2595 
it 
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it to his executor to pay debts, the executor 
hath no ſtate of freehold; for if he ſhould,then 
itmuſt be either for life, which might end by 
his quick death before debts payed, or in fee- 
fmple, which would carry away the land for 
ever from the heire, where perhaps a few 
years profits might ſuffice to ſatisfie the debts, 

ea then by the death ot theexecutor the land 

ould diſcend to his heire , and not go to his 
executor, who would be executor of the firſt 
teſtator. 

If one give or grant all his goods having 
leaſes for yearesas well as moveables, the lea- 
4E.6. Bro, ſes ſhall not paſle, as washeld in the time of 
Done, &c.43- Ed. the 6. And ſoalſo was it admitted in Port- 
Tr-37. Eliz.in ans Caſe, for the word bone comprehendeth 
ba. reg. Port. only moveables by the better opinion there. 
ver-Summes 3" But the point in that caſe was pertinent to this 
times argued. PIACE, viz, a bequeſt in a will of all the teſta- 

tors goods, and whether thereby a leaſe for 

yeares paſleth or not , was divers times deba- 

ted, but not reſolved, the Judges differing in 

opinion in that point , but in another point 

which made an end of the ceſe, all agreed. Yet 

the better opinion was as I finde in my report, 

that a leaſe would paſſe by ſuch wordsin a will 

though not in a deed or grant by word cther- 

wiſe made, for that legacies are demandable 

in the Spiritual! Court, where bona & catalla 

Cap. 28. are taken for all one. See alſo the ſtate of 
Marlbr. giving an aCtion to the ſucceſſor ad re- 

petenda bona predeceſſ. Yet an eje@. cuſtod. _ 

cn 


By deed or 
word in life. 
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been maintained thereupon? ſoalſo the , 8.5 .cops. 
ſtat. for executors CO” hs pevdway the far, x 
flator. bath i beene reſolved, and where ad- Ms 
miniſtration 1s granted, it isonly oxenina bone: thoſe who 22 
rum, without ſpeaking of chk; yet hath the 2959"4 the 
adminiſtrator intereſt in, leaſes as well as © 
moveables.On the other ſide the tat. de prerog. cap.i6. 

reg. mentioning only torfeiture de catel/is 13 

cleerel _ _ GS ſoalſointhe 

writ of allize de catallis que inc capta fuerint,, _ 
and mn the writ of a ont ge —». Sy 
is. only the word cata[/a, and not bone, and in <omprebended 
the caſe reported by Kelway temp. Henry the 7th, ts 

it ſeems bona & catalla were taken onſhns ee. 
or all one. It doth not appeare that ole ſtat. 
and writs were alleadged or conſidered of 
temp. Ed.6. but in Portzvans caſe the moſt of 

them were. 

If one will that his wife or any other ſhall 

have or hold or enjoy the moiety of his leaſe 

with his executor. This implyeth not that the 
executor have the other monty asa legacy alſo, 

but otherwiſe as the Jaw caſts it upon him,no 

more then where the moiety of fee-{imple land 

is deviſed tothe younger lonne, this ſhall not 

make theelder ſonne to bavethe other moiety 

otherwiſe then by diſcent, asbetweene Low 

and Charter was conceived. But there being a 

Proviſoin the wives bequeſt, that if ſhe marri-, 
ed from the houſe,then &c.P opham Cap» Juſtice ters cafe Tr.35 * 
held, that ifſhe married arfall, this. wasa mar- Eine 

tying from the houſe, for ſhe was nolonger 
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widdow of that houſe, though ſhe married wich 
one of that kindred, and who had no other 
houſe, buc would dwell in the bequeathed. 
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Cay. XX. 


Of the Execator of an Executor. 


| bee taxed of omifſion, if T ſhould nor 
ſh »w whether che rhings fore-ſpoken ofExe- 
c1tors immediare, extend alſo to the mediate 
$:« Plow, 184. Of MIre remote Executors. Aﬀaredly, were 1 
*Dcb: againlt noe by the books otherwiſe informed, / ſhould 
okop — thinke it omewhar , that the mediace 
Execuror in the fourth , fift or farther degree 
ſhonld nor by the rates of the common Law, 
ſtand in like plight Execuror to the firft Teſta- 
ror ,as the firſt and tmmediare Executor , af- 
well as the heire, and aſſignee in the third or 
thirteenth degree is capable of all advantagesin 
'9 643-4 1+ likce fore 28 the [firſt and immediace hejre, and 
id. 3. Firth» - 
Executo: #;.% afſignee. And indeed wee finde both in the 
iC3- rime of Etward the 2,and Edvardthe 3. Execu- 
tion ſaed ont upon a judgemear , and Statute 
by an Execoror of an Execator, and why hee 
might nor aſwell 'mainraine an aQion of debr, 
11.£9.3. 13. &c, I [te nor. But T muſt confeſſe , 7 finde 
:d. z- Fi both bookstothe contrary before any Scaruce 
«£4; p.5. made im the poimt , and after ane& of parlia- 
ment roenable them to bring ations, and co 
make chem ſabje&to ations, yer the Starnce 
ſpeakes 
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ſpeakes nothing of conferring them the 
Teſtators goods. Now if they hadritle ro them 
before that Sratore and without the helpe of 
that Starute, it is ſtrange if they ſhould not 
bee ſuable for debts. Bat fince thar Statute, and 
ar this day where by a will a ſpeciall cruſt is re- 

coan Executor,as cof: land, Ece. 
This nor performed in his life rime,ſhall not be 
performable by his Zxecucor, contrariwiſe of 19H.9.10 
an incereſt, as to exke the profirs of lands for C_ 
certaine yeeres towards payment of debrs, and 5» z:.H.5. 3. 
legacies: and where the ſtat. tewp, H.8, gives [7% 
remedy tQ Executors for recovery of rents of in c:p.;,.Condi. 
hericance behind in the Teſtators life, 7 donbe ti0n3,6 13-51. 
norbue ex*cutors of executors are within the pf; 55 '2; 
equity as well as wichin the Scar. 9. Eg, 3. cop. 3. fraudulenc 
thac the executor who appeares at the = peg”) mga 
diſtres ſhall anſwer alone. Yet the ſtatnre 5 
Weſtm. 2.cap. 23.for executors wastaken not to *<coveries. 
extend toexecutors of executors. Bnod nonrf ——_—_ 
lex. So ws now in all caſesexcepr of ſpeciall truſt 7-=3-6:- 
or authority , withone the ofhce of execaror- | 
ſhip, The executor of an executor, how farre 
ſoever in degree remote, ſtands as tothe points 
both of being, having,and doing in the ſame 
ſtare and plight as the firſt and immediate exe- 
curor, 
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Cav XXI 


Touching Adminiſtrators. 


F theſe alſo as ſtanding in much affinity 
with executors , it may bee by ſomeex- 
peed that 7 fhould have treated. Bur firſt my 
excule is, that theſe of executors onely having 
growne to ſo great a bulke above expeQation, 
Iwas unwilling to inlarge it farther, Secondly, 
that which in the pointy of having , and doing 
is before ſet forth, and ſhewed ronching exe- 
cutors,may bee applied to , and underſtood 
of adminiſtrator, sthough not what is ſpoken 
of being, andunbeing, or revocation of exe- 
cutorſhips,and other circumſtanriall pointy. 
Laſtly, 1 may perhaps if theſe finde good 
acceptance,adere long that which appertaineth 
to Adminiſtrators diftinguiſhed from Exe- 
_ , - or wherein they ſtand in different 
e | 
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preferring or reſpe@ of perſons. 


O the advertiſement what courſe execu- 
tors are to hold in their payments, I 
thought good to adde this in foro conſcientie. 
That when as it ſhall ſtand in the executors 
will and eleCtionto pay whom he will, and as 
he will in reſpec of equality in the dignity 
and degree of the debts, all being for the pur- 
poſe by ſpecialty, and none of record, and yet 
he hath not wherewith to pay or ſatisfie all; 
Here he may have three wayes or courſes in 
his eye. l 
Firſt, where there is equality in the honeſty 
and conſcience of the debts; there exceptin 
the ability of the paties to beare loſle , the 
diſpxoportion may otherwiſe occalion, me 
thinks it ſhould be moſt honeſtandjuſtto pa 
every one proportionably, and tolet the lofle 
ofevery one to be equall : and the juſtnefſe of 
thisis taught by the law, which gives the audita 
ela for equall contribution in bearing of 
folle by them who ſtand in equall degree : fo 
of legacies. # 
The poverty and inability of ſome, and the 
plenty of others, may in forocon/cientie juſti- 
fie the paying more to one and ſuftering him 
to loſe lefle (if anything) then another. For as 
| | the 
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the widowes mite was a greater gift, ſoa grea« 
ter lofle then more pro arms ng Where 


charity findes, or may figde or neerne(le 
to place of giving, it may fin grooms motives 
of prelerving from loſle, So of legacies 


The nature of the debts, and ſo ſometime 
3 oflegacies, may beſodifferent, as thence may 
ſpring 2 juſt motive to diſproportion pay- 
ments, to pay more to one then another, rate 
to to ſuffer one to loſe more 


for a leaſe, chattels, or moveables, cometothe 

executor. The firſt merits the leaſt reſpet, 

nextthe ſecond , then the third, and the laft | 

the moſt. Butwhere without any of theſemo- — || 

tives there is not equality held in payment, | 

Pecgatut (ns 1 think) in conſcientians ler 

every one {tagd or fall by or to his own, or to 

him who is greaterthen his conſcience. This 

equality S. Paw! in another cafe recommends 

"EIT att, varies = ng wg whet | 

"** equalirya red'in the point of ri h 

biedifokrion to have made an equall divi- 

fion of che child betweene the mothers, who 
were joynt claymers and competitors forie. 

See more of Conſcience, DoF. & Stud. 
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